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THE VOCATION OF AMERICA FOR THE SCIENCE 
OF ROMAN LAW.' 


I 


EN a German professor of Roman law discusses his sub- 

ject in America in an attempt to further a rapprochement of 

the jurisprudence of this country and that of his native land he 
may well be:in doubt whether this can be achieved. At first 
sight, an immense chasm seems to yawn between the legal ideas 
of the United States and of its juristic mother country, England, 
on the one side, and the romanized legal ideas of continental 
Europe on the other side, so that from a juristic point of view the 
Channel seems broader than the ocean. True, the common law 
of England and of North America, even in its period of develop- 
ment in England, did not remain unaffected by Roman law; but 
this influence never had the same force in England and America 
that it had on the continent of Europe, especially in Germany. 
Recently, I concede, this state of things appears to have changed. 
In Germany, especially, the compilation of law made by Justinian 
lost its force as a statute book on the first of January, 1900, so 
that now, with some unimportant exceptions, it has no more ) 

binding force for German tribunals than it has always had in 





1 The first part of the following article is similar in substance to the introduc- 
tory lecture delivered by Professor Leonhard, when Kaiser Wilhelm Professor of 
Roman Law at: Columbia University in 1907-1908. 
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American administration of justice. In spite of this, the legal 
situation of the two countries has by no means become the same 
by this change. A new difference grew up in that Germany has 
now a civil code, the contents of which were shaped to a great 
extent by the doctrines of the science of Roman law. Therefore 
German lawyers feel obliged to look at Roman law from a special 
point of view in order to explain their code with the aid of its 
Roman sources. On the contrary, America has no such code, 
with the exception of the code of Louisiana; nor do American 
lawyers require such a point of view to explain their law. In 
consequence, one might argue that at present the opportunities 
for collaboration of the two countries in expounding Roman texts 
have decreased rather than increased. 

In spite of this, I venture to assert that the Roman texts remain an. 
important bond between America and Germany. Whether you ac- 
cept such an assertion depends wholly upon the view taken as to the 
connection between lawandnationalcharacter. Thisrelationisoften 
overrated by the opponents of the study of Roman law and is often 
over-emphasized; not, indeed, without noteworthy consequences. 

Above all it must not be overlooked that there are two distinct 
purposes with which the study of Roman law may be pursued. 
The one is to study critically models of the best application of 
legal rules. The other is to enable us better to understand the 
present-day law so far as it is influenced by Roman texts. 

All decisions which have corresponded to the needs of their 
time are to be regarded as models of juristic technique; that is, as 
models of the art of applying the law. It is indifferent whether 
the legal system built up by them still obtains or whether we ap- 
prove it. The so-called classical Roman law, which was brutal 
toward prisoners, slaves, and gladiators, trifling in matters of con- 
cubinage, indecent in its rewards for begetting children, and harsh 
tor the poor, perhaps does not meet the approval of a just critic 
holding the modern point of view. Nevertheless the jurists -who 
applied this legal system were classical; that is, they were techni- 
cians of the first rank in the art of administering a given law. We 
do not study their art to enable us to imitate their conceptions of 
law, but only to enable us to apply them in the administration of 
wholly different rules. It was not the Roman law which was. 
classical, but the Roman lawyers. 
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It is obvious that American jurists have learned and can yet 
learn much from Roman models, even as the Germans have done. 
One may venture to say that the situation in England and America 
in this respect is more favorable than in Germany, because in 
common-law countries the Roman codes have never had the force 
of statutes, and therefore the Roman principles of law may be more 
easily separated from the art of the lawyers who applied them. 
In Germany the two things have often been confused, and the 
admiration rightly due the art of Roman lawyers has unjustly 
been given to the rules of law, which were only the materials shaped 
by their art. By way of reaction men went to the other extreme. 
The overrating of Roman texts gave way to an underrating and 
a neglect of the fundamental principles of the modern European 
science of law. It is true that a general theory of method and 
models thereof may be found elsewhere as well as among the 
Romans; but among the Romans to a greater extent. The art 
of profiting by them is no more important for Germany than for 
America. Therefore it is a mission of every nation to grasp the 
historical facts necessary for an understanding of the Roman 
models. 

Whether the content of Roman law has a permanent value for 
America or for Germany is a distinct question, although it is often 
confused with the foregoing. Opinions differ widely on this 
point. There are two important general theories. The one is 
that legal rules or at least legal relations have a cosmopolitan 
nature; the other teaches that all rules, conceptions, and relations 
of law have a national character. The first opinion formerly . 
prevailed and was overthrown by the so-called historical school. 
It was overthrown but not destroyed, for to-day the majority of 
jurists are hesitating between the two. 

The followers of the cosmopolitan theory fall into two main 
groups: a group of Romanists, and a group of philosophers who 
intentionally reject the principles of the historical school. The 
cosmopolitan-Romanist theory teaches that there are certain rules 
and conceptions of law of general validity which are to be found 
in every country and at every time, and that by some chance the 
Roman lawyers had more opportunity than those of other nations 
to discover these general rules and set them down for all times to 
come in the form of the so-called ‘“‘ratio scripta.” This opinion 
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is not without a certain foundation. It is undoubtedly true of 
the technical art of jurisprudence, which often has been confused 
with the rules and the conceptions of law; and it is also true of 
certain tendencies common to the different legal systems by which 
universal human interests are protected. Nevertheless this theory 
neglects the political differences between nations. Therefore who- 
ever attempts to propagate the German-Romanist teachings in 
America falls at once under suspicion of adhering to this cosmo- 
politan theory, of attributing to Roman law the character of an 
immutable written reason (ratio scripta) which it cannot claim. 

I must with emphasis protest against this suspicion. Whoever 
with the practical sense for which English and Americans are 
especially noted considers the conditions of law in all places and 
in all times must absolutely dispute their identity. We find, it is 
true, claims to security which are reiterated almost universally; 
we find also similar means of securing them at different times and 
in different places. But the manner in which those who administer 
the law must appraise these means for satisfying the needs of a 
people and the extent to which they are employed are everywhere 
more or less different. There is no unitary reason of law. There- 
fore there can be no ratio scripta of all law. And the non-existent 
even the Romans could not call into being. He who seeks this 
pursues a will-o’-the-wisp. The fantastic undertaking to derive 
such impossible results from the study of Roman legal history, 
which many have essayed in Germany, cannot be recommended to 
America. From this point of view the content of Roman law has 
no value for explaining the legal doctrines of America. 

For the philosophical group of cosmopolitan jurists Roman law 
has even less value, since they would develop universal rules and 
conceptions of law from the events of life without reference to the 
past, as the mathematician evolves his theories. 

This theory is held by the adherents of the so-called school of 
equitable interpretation (Freirechtsschule). In accordance with 
this view German and American jurists should strive to achieve a 
common goal, as, for example, German and American mathemati- 
cians do. This goal would be a general theory of law of world- 
wide validity. Certainly such a theory as this has no relation to 
Roman law. On the contrary every nation could develop the 
universally valid law without resort to foreign models. It may 
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be, indeed, that the followers of such a method would gain some 
general ideas useful for their purpose from the Roman texts. 
And since for centuries Germans have devoted a special measure 
of labor to exposition of the Roman texts, so far as a general, 
super-national theory of law is to be found in the Roman texts 
you may well turn to Germany for knowledge thereof. I shall not 
deny that a general theory of law for all nations may be developed. 
It must be conceded that there are certain fundamental forms of 
law which frequently recur even if there is no common content 
of the legal system for the whole world. Especially there are 
certain modes of development of law, certain ideas as to the func- 
tion of judges, and certain qualities of law, which can be found 
everywhere. But the most important observations of this kind 
were not made by the Roman lawyers. They are making nowa- 
days more under the influence of modern philosophy ? than through 
the interpretation of the Roman texts. The Roman texts afford 
but scanty materials on these points. 

The result is that from the point of view of cosmopolitan juris- 
prudence there is little advantage for America in the Roman legal 
science of Germany. 

There are two things especially overlooked by the writers who 
in place of historical study of law would cultivate a sociological 
observation of the present. In the first place, the so-called present 
is nothing more than the last period of a continuous history. 
Secondly, no sociology can neglect the mightiest of social forces 
which exist in the traditions and the ideas developed in the past. 
Before the name “ sociolu,y ” came into use, there existed for cen- 
turies unconscious sociologists, namely, the scholars who treated 
and applied the history of law. 

Let us turn now from the cosmopolitan to the nationalist theory 
of law which gives to the law before all things a national color. 
The historical school derived law from the “spirit of a people” 
(Volksgeist). Therefore it has often been taught that in reason 
no nation can construct its law upon the ideas of another. From 
this point of view not only the German law, but even the Roman 
law, must be excluded from the interest of American lawyers. Ac- 
cordingly it was a tremendous mistake that Germany meddled 





2 Cf. especially Stammler, Theorie der Rechtswissenschaft. 
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so much with Roman law. This opinion may be heard and read 
often in Germany to-day. On this theory one would have to say, 
“America for Americans, not for Romans.” 

This would be well taken if the relation between the United 
States and the Roman empire were the same, for instance, as the 
relation between the United States and China or the United States 
and Turkey, that is to say, if ancient Rome were indeed an alien 
country to America from an intellectual point of view. Geographi- 
cally the Roman people are aliens. Anthropologically there is a 
different race in Italy than the prevailing races in America. Even 
with respect to language there is a fundamental difference. But 
if we look at these two peoples, the Romans and the Americans, 
with respect to their culture, as representatives of their special 
civilizations, as individualities in a greater family of human cul- 
ture, this is not true. This quality of civilization is an essential 
one for our problem as to the interest of America in Roman law. 
Relation of blood and descent cannot decide this question, because 
law is a matter of ideas and of spiritual life, not of physical sub- 
stance. The gap which yawns between this physical substance . 
and the content of human souls is nowadays often underrated, 
since we are wont to regard the human mind in altogether too 
scientific a manner, as a mere complex of functions of the body. 
Thus regarded, relation of blood seems to be more important for 
human institutions than identity of thoughts and sentiments. It 
is not strange, therefore, that with respect to study of the law many 
scholars would set up an exclusiveness of the Teutonic races as 
against the rest of the world, since there is a closer connection be- 
tween the English, the American, and the German peoples, than 
between either of them and any other. Thus they might be set 
off as a perfectly defined family. But that is wholly without 
importance for the domain of law. 

As has been mentioned already, the legal tradition of the different 
nations on the European continent for centuries has had a closer 
connection with Justinian’s law books than has been the case in 
England or America. Therefore in the larger circle of European 
culture, to which America also belongs and to which Japan seeks 
admission, we see two great groups: first, a group strongly influ- 
enced by Roman law; and, second, a group less influenced in this 
way. England and America are in the latter class. Formerly the 
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opinion prevailed in Germany that the English law was wholly free 
from Roman ideas. Everyone knows from the excellent works 
of Sir Frederick Pollock and Professor Maitland that this opinion 
was long ago refuted. In reality Roman law was received in both 
groups. But in England this reception was more a reception of 
ideas, in Germany more a reception of a code. In the former 
there was a reception only of doctrines or terminologies, on the 
Continent there was a reception of the totality of the Roman texts. 
Although they could not be introduced into the jurisdiction without 
many exceptions, they were introduced into the body of Ger- 
man law as a whole because otherwise they could not be under- 
stood. Roman ideas of law invade the whole wide territory for 
which the Christian church created a common civilization. The 
great European circle of culture by no means includes the whole 
of humanity, but it stands as a mighty power between humanity 
and the single peoples which compose it. Therefore we must not 
ask whether the character of our law shall be cosmopolitan or 
national.’ For there is still a third possibility: it may be Euro- 
pean. This does not refer to geographical Europe, but to a com- 
munity which, developed first in Europe, has acquired a larger 
territory, overpassing Europe’s boundaries and extending through- 
out the world. 

This greater Europe is composed of all nations which depend 
upon a common intellectual past. From Rome arose the universal 
empire of antiquity. From that empire arose the universal church 
of the Middle Ages. From that churcharose the invisible common- 
wealth of civilized nations. This community is not one of law 
alone, for law never remains uninfluenced by the other branches 
of culture. But the members of this family of nations are related 
in the first degree with respect to ideas of law, because, first through 
the influence of the universal church, and later through the inter- 
national science of Bologna, Roman and canon law came to be a 
common fundamental basis of law for the community of civilized 
peoples. In later times nations have become more and more 
separated, but the remembrance of the common source of their 
thinking has kept them from absolute division. Without that a 
reunion of them through the international intercourse of to-day 
could scarcely be deemed possible. 

In this way certain Roman ideas have been preserved as a com- 
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mon treasure of law which can be easily recognized by the termi- 
nology ofjuridicalscience. It was of this common world of thoughts 
which Savigny spoke when writing of the Roman law of to-day 
under the title, Das heutige rimische Recht. He meant thereby 
fundamental legal ideas of the circle of civilization of greater 
Europe which it has inherited from antiquity. This may not be 
said as yet of the whole world, although it almost seems as if the 
individuality of this favored group would gradually absorb all 
humanity. If this could happen, the law would become an actual 
cosmopolitan possession. Until this happens it is and remains 
national, although not without a mingling of elements belonging 
to greater Europe. In consequence, the law of each people within 
this family of nations is a composite of common and of peculiarly 
national elements. 

This is true for America no less than for Germany. For the 
United States especially is fully conscious of the European char- 
acter of its culture. It does not refuse its citizenship to the chil- 
dren of Africa; but it does not admit with them any institution 
which has not a European character — as, for instance, polygamy 
or human sacrifice. Naturally America also possesses its individual 
national character and its individual legal institutions; but melted 
and mingled therein to a very high degree is the world of ideas 
which is common to European culture, not merely the narrower 
world of the Anglo-American common law. 

If you look at the mixture of national and European ideas, which 
is to be seen in the different nations, you will find a great differ- 
ence in the relation between the two elements of law which are 
mingled therein. As has been said above, the Anglo-American 
community gave no excessive regard to the traditional Roman 
material, since it shut itself off in large measure from the general 
spiritual movement in Europe which was especially influenced by 
Roman law. On the contrary, for those parts of law which have 
arisen from modern world-commerce, not from antiquity, espe- 
cially commercial law, general European ideas have been cultivated 
by the English race in a very high degree. There is, then, a mix- 
ture of three elements in law as in other phenomena of civilization: 

(1) Common ideas of Roman and ecclesiastical origin. 

(2) Ideas peculiarly national. 

(3) Modern common ideas, developed neither by antiquity nor 
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by single nations, but by the commerce of later times and the con- 
nection of scientific life. 

To-day the law which may be called “‘super-national” is by no ~ 
means purely Roman. A large part has nothing to do with Rome. 
But the development of our common institutions had its very 
root in the common ideas of Roman science, which were already 
spread among civilized nations when this development began. 

One must admit that the attitude.of Germany toward these 
ancient foundations of law has changed greatly. Formerly the 
wisdom of <.tiquity was admired with an almost slavish devotion 
and allegiance. Nowadays there are those who go to the opposite 
extreme. There are moderns who would banish the Roman texts 
from the materials of juristic education, even as some reformers 
would exclude the Old Testament from the study of Christian 
doctrine. Not very long ago the cultivation of Roman law in 
Germany seemed to be a standard for the world. Germany has 
rapidly lost this hegemony, since many of her scholars, certainly 
not working for the best end of their country, have tended to over- 
rate the national element at the expense of the common ideas of 
European law. i 

Such a change was the consequence of new purposes, given to 
Germany by new events, especially by the rise of the German 
Empire. They have been carried out not unsuccessfully, and they 
could not have been attained without a strong consciousness of 
strength and of nationality. But we must hope that the glorious 
past when Germany led other peoples by developing the common 
European ideas of civilization will not be forgotten. 

We hear on all sides the voices of Romanists who lament that 
Germany studies only the old Roman and old German law, and 


that she is beginning to forget the law of the last part of the nine- 


teenth century from which sprang the new code. It is to be feared 
that the faculty for understanding our own code is beginning to 
disappear. Demand is made with reason that we restore the 
science of working over Roman ideas in post-Roman times.’ 





’ Cf. Leopold Wenger, Das rémische Recht an den deutschen Universititen. 
Paris, Rousseau, 1912 (Mélanges Girard). 

This doctrine went wrongly by the name of Pandekten. The name was aniihitade 
unsuitable and therefore cannot be recommended for use in America. Formerly a 
short introduction to Roman law was succeeded by a detailed exposition. The 
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But if we should restore in Germany the old science of modern 
Roman law, this task would have no interest for America. For 
both the name (Pandekten) and the thing itself are foreign to you. 
In Germany, we need a statement of Roman law adapted to the 
civil code, such as Sohm has already supplied in the newer editions 
of his excellent textbook (Institutionen), the earlier editions of 
which were translated into English and had a wide circulation in 
America. But this new form of the elements of Roman law can 
be of very little interest abroad. 

On the whole the theory of Savigny and his successors and the 
German learning of the Pandects was not put in complete relation 
with the whole law of the European culture-community. They 
knew but little of English law, and they knew still less of the influ- 
ence of Roman law in England. The famous German doctrine of 
the Pandects was not a European learning, it was only continental. 

Nevertheless, there are English and American lawyers who know 
very well how to use German Pandects even for American purposes. 
Chief among them is Justice Oliver Wendell Holmes.* But I do 
not believe that such a difficult task can be undertaken by every 
one, nor that the regular courses for American practitioners should 
be burdened by the study of German pandectists, who unhappily 
are beginning to be neglected even by their compatriots because 
of the difficulty of fully understanding them. When even in 
Germany a thorough revision of their works, already falling into 
neglect, is obviously needed, how could I ask Americans to build 
a common science of Roman law for both countries upon those 
impaired foundations? 

Such a science must be reserved for the few who are distinguished 
by extraordinary faculties and extraordinary knowledge. This is 
the more true since the United States went a different way than 
Germany from the beginning. At first it was conscious of its 





introduction followed Justinian’s Pandects. In later times the introduction dealt 
with the pure Roman law of antiquity and the exposition with the modern Roman law. 
Lectures on each were divorced from the Roman texts. But in spite of this the old 
names have remained without any good reason. Indeed, names frequently rest on 
usage rather than on reason. 

The same name is used in France for an absolutely different thing. Cf. P. F. 
Girard, Mélanges de Droit Romain, p. 467 ff. Indeed, the French use of this word is 
also arbitrary. 

4 The Common Law, Boston, 1881. 
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distinction from Europe and felt that its nature was opposed to 
European peculiarities. But since it has become a great world- 
power coming into close contact with all European commonwealths 
and fusing the English element and the other races into one mass, 
New England has become a New Europe. It is easy to understand, 
therefore, why the tendency should exist to cultivate the common 
sources of European civilization following similar purposes on the 
continent of Europe. The astonishing progress which interest in 
Roman law has made in America in a very short time, while the 
subject was coming to be neglected in Germany, is a remarkable 
phenomenon in the history of civilization. If the movement con- 
tinues in the same direction in both countries, it may be that in 
the future America may acquire the leading part in the European 
science of law which Germany played until recently. Such a re- 
sult, however, cannot yet be expected, because American law has 
not the necessary traditions, and Germany, I hope, will regain a 
better memory of its past before it becomes overburdened with 
new tasks. Yet one may anticipate that a collaboration of the 
two nations will come from a sound comprehension of a common 
interest in study of the same subject. Such a collaboration would 
require the German Romanists to treat the practical Roman law 
from another point of view than the one now usual. To-day, since 
‘the enactment of the new civil code, a merely historical and philo- 
logical treatment of Roman law prevails. The “pure Roman law”’ 
(i. e., pure in contrast with applied) unadulterated by the ideas of 
later times seems to be regarded as the true ideal of scientific 
endeavor; namely, an exposition freed in every respect from the 
present, and nothing more than a phase of philology and archzo- 
logy. This tendency has given us excellent works of general value. 
But the relations of our present law to the Roman law are, more 
and more, intentionally overlooked or passed over in silence. 
There is indeed a difference between a pure science and an applied 
one. The former so-called “science of the Pandects”’ was of the 
latter type, as we have seen above. More and more it is losing its 
practical value for us. Nor can it regain its former glory unless its 
principal ideas are converted into a common science for the whole 
civilized world, and no longer confined to the special interests of 
Germany. Our program must be: To make manifest the value 
which is to be attributed to Roman texts as a common source of 








-49P HARVARD LAW REVIEW. 


European civilization, as a source of the internal unity of legal 
institutions of the greater-European family of peoples. 

Such a purpose has a special value beyond exposition of the Ger- 
man civil code by romanist theories of the past. To achieve it, 
America and Germany have a common mission. In preparation 
therefor, Germany offers a rich and abundant material from the 
days of the science of the Pandects. For the pandectists, although 
neglected nowadays, have not permanently lost their universal 
value. But America would have a certain advantage in the many- 
sidedness that résults from the coming together of so many differ- 
ent nations of European civilization, and the consequent need of 
emphasizing those ideas of law and sentiments of right which are 
common to them all. Moreover, the study of Roman law promises 
to develop new forces. No doubt it was hard that for centuries 
Germany should base her jurisprudence upon a body of law written 
in a foreign tongue and ill-arranged. But this much-abused situa- 
tion, along with indisputable disadvantages, involved extraordinary 
advantages, which the adversaries of Roman law are wont to 
ignore. These difficulties required and in turn exercised mental 
powers, which would not have been necessary for the understand- 
ing of a simple national development of law in the country in 
question, if such a development had existed. An enormous quan- 
tity of historical and philological knowledge, with which a judge 
working under simple conditions can easily dispense, was impera- 
tively demanded in Germany of every lawyer, from the highest 
functionary to the lowest. By this circumstance the whole social 
class of lawyers was elevated above the general unlearned mass. 
But above all, the ill-arranged compilation of Justinian forced the 
professor of law to work out a useful systematic form, which has 
been the quest of centuries. Without this the ambiguities of the 
Roman books could never have been cleared up, nor the books 
purged of internal contradictions. There are many who believe 
that the fundamental ideas of legal systems have been given to 
mankind by nature or by the grace of God, like the rules of math- 
ematics. In reality they have been won in a hard struggle against 
a confused mass composed of conflicting human thoughts. In 
England there was not so hard a struggle, because there was no 
necessity of handling Justinian’s code as a domestic statute. But 
in return continental science, by arranging the Roman texts, 
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wrought valuable categories, of which England’s jurisprudence 
also is making fruitful use, and will do so even more, I take it, in 
the future. From these categories the systems have been con- 
structed without which the continental civil codes would not 
exist. Finally the lawyers of continental Europe were always 
obliged to work backward from the present to the past to find the 
means of performing their office, and in consequence were con- 
tinually forced to make a comparison which in Germany is usually 
called “intertemporal.” In this way they gained the art of sur- 
veying centuries in a bird’s-eye view. 

Translation of such results of continental jurisprudence into 
the sphere of English and American lawyers, which has been done 
already by many excellent minds, makes for the juridical rapproche- 
ment of the nations of the greater European family. From such a 
rapprochement proceeds the tendency towards a law of the world,° 
at least towards a science of law to be cultivated by the world.® 
In the endeavor to bring about such a rapprochement of legal 
science we must compare not merely the rules of law in different 
countries, but the whole legal development in one with the whole 
legal development in another. Only in this way can we discover 
and establish the extent of the common influence of Roman ideas 
on Europe and on America. This is a matter of so great impor- 
tance that it is worth while to state even more exactly the method 
which seems to be necessary in the treatment of applied Roman 
law in America. 

Three comparisons of law must be made, two of them “‘inter- 
temporal,” 7. e. for different periods, and a third international, for 
the same period, 7. e. the present. The first step would be to inves- 
tigate the influence of the Roman texts on the law of continental 
Europe, especially Germany. Next the influence of these same 
texts in England and America would be considered. As a third 
step the results of both comparisons would be compared in order to 
develop the connections and the contrasts between the two groups 





5 Cf. Zitelmann, Die Méglichkeit eines Weltrechts, Wien; R. Leonhard in den 
Studien z. Erl. des biirgerl. Rechts, 17 Heft, Breslau; M. & H. Marcus, 1906, p. iii 
(iiber die Wiederverebung des Geistes der alten Pandektenlehre); Munroe Smith, 
Jurisprudence, N. Y., Columbia University Press (1908), p. 40: “The great problem of 
the future — that of establishing a world order”. 

6 Cf. Reichsgerichtsrat Hagens in Deutscher Juristenzeitung, 1912, p. 1418. 
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of European law. Only in this way may we unfold and make 
manifest the unifying power which the vanished Roman universal 
empire still wields in the law.’ ' 


II. 


With this purpose I expounded Justinian’s Institutes in New 
_ York, selecting this work as a foundation for such lectures, because 
it was written before the development of German science and gives 
a faithful picture of the old Roman ideas, whereas the German 
textbooks of Roman law are written in the system of a later juris- 
prudence which adulterates by the thoughts of later periods a 
pure impression of the world of Roman ideas. 

As it would not be worth while now to publish the whole text 
of these lectures, designed for beginners of the study of Roman law, 
I shall only repeat the point of view from which, in my opinion, 
the rising juridical science in Europe, which treats of the valuable 
traditions of antiquity, must be regarded. To this I shall add a 
brief exposition of the general doctrines contained in Justinian’s 
Institutes. 

But first let me set forth some general views concerning the 
character of the Roman influence on the present European and 
American law. 

The codes of Justinian are the result of a development which 
went through three periods. The first was the old national Roman 
law, the second was the law of the stage in which the Roman com- 
monwealth ruled a number of other commonwealths, the third 
was the period of the united world-empire founded at Byzantium, 
in which the formerly distinct commonwealths were centralized 
into a new one. 

Involuntarily one compares this series of periods with the de- 
velopment of the American nation in the United States. At first 
there was a settlement of Englishmen. * Later we see an alliance 
of commonwealths of a different character, in which the older Eng- 
lish elements prevailed. At last there is a strong tendency on the 
part of the elements which came later to melt down all differences 





7 Cf. Munroe Smith, Jurisprudence, p. 39: “New also — an invention of our time 
— is the combination of the historical with the comparative method; and the results 
in every field of social science have been surprisingly rich.” 
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into a new mass which will be rather a New Europe than a New 
England. 

But let us return to Roman history. The oldest period in Rome 
was distinguished by a thorough separation of private life from the 
public power of the kings and their successors, and by joining such 
an independence of citizens with the strongest force of public 
authority; whereas with other peoples either the individual liberty 
or the concentration of authority was wanting, or did not fully 
develop. This old Roman idea of protecting private life without 
public interference in the exercise of ownership became the founda- 
tion of law for all European peoples. But it is deprecated and at- 
tacked by the socialists and by the anarchists, because socialists 
disapprove private ownership and anarchists disapprove public 
power. Both parties instinctively regard Roman law as their 
natural enemy. 

The second Roman period, in which Rome was the leader of the 
civilized world, was the source of the modern system of trade and 
commerce. The book of the mysterious ‘‘Gaius,” of which Jus- 
tinian’s Institutes are a copy, was written in this period. This 
book (institutionum commentarii quatuor) is chiefly a treatise on 
the modes of acquiring substance (de modis adquirendi).® 

The main principle of this system of different forms of acquisi- 
tion was the idea of unrestrained competition. This idea also has 
many opponents. But none the less it rules the commerce of most 
nations and especially of America and Germany, where without 
doubt it has greatly increased the national wealth. 

After these two periods, namely, the stage of evolution of inde- 
pendent private life and the stage of free competition in commerce, 
followed the third or Byzantine period, the stage of centralization 
and unification, characterized by the securing of legal protection 
through a central public authority. This period also represents a 
gain in human culture. The consequence of this period, namely, 
unity of the commonwealth, is to be found not only in the despot- 
ism of Byzantium, but also in later republican organizations, which 
above all need internal unity, and is especially noticeable in the 
United States, which takes just pride in its Supreme Court. © 

These three principal results of Roman history —independence 





8 Cf. R. Leonhard, Institutionen, Leipzig, 1894, p. 246. 
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of private life, competition in commerce, and unity of jurisdiction 
— existed on English soil in the Roman province of Britain before 
the immigration of the German tribes. No conqueror has at- 
tacked them, although other traces of Roman culture were de- 
stroyed. Their foundations stood unshaken through centuries, 
even in the feudal period. These principles crossed the ocean 
with the English and Dutch immigrants, and we have yet to see 
whether revolutionists will succeed in overthrowing them. 

Curiously enough these principles did not have the same con- 
sistent development in the history of Germany in the Middle Ages. 
Here we find a fusion of private and public law, which broke its 
way also into feudal England but never into non-feudal America. 
Moreover, in German history we find restraints of commerce in 
plenty and a splitting up of the public power into diminutive 
commonwealths. 

Perhaps Germany therefore required an absolute allegiance to 
Roman law in order to restore the three Roman foundations of law 
which were never wanting in America. The consequence of this 
allegiance was the greatest increase of economic activity, the de- 
velopment of the full economic strength of the people, and a re- 
straint of all unwholesome elements which are to be feared in the 
struggle of life. Even in Rome, however, these general tendencies 
of law were not developed in their full strength from the beginning 
but only by degrees. Therefore the whole history of the process 
by which the ideas of Roman law were made into a source of the 
present law must be studied for all three periods. These ideas 
are European laws, not eternal laws of nature given to all peoples. 
but a result of historical events, common to, and characteristic of, 
not only the law of Germany but the law of the greater-European 
family. We have spoken thus far only of the conservative char- 
acter of the study of Roman law. But this study bears also a 
hope for the future. 

The more conscious civilized nations become of the common 
origin of their law, the easier it becomes for them to fall in with 
the tendency to set up a common law for the world,° in which all 
superfluous differences shall be eliminated. Moreover, the per- 
fectly intelligible movement for international conciliation, which 





® Cf. Zitelmann, Die Méglichkeit eines Weltrechts, Wien, 1888. 
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seeks to diminish controversies especially among the peoples of a 
similar culture, cannot be better fostered than by a knowledge of 
the law which obtains among neighboring nations and its applica- 
tion in international intercourse. The common historical origin 
of the different systems of law is the master-key to such a mutual 
understanding. It is as if two brothers, separated in youth from 
the ancestral home and wholly estranged in different surround- 
ings, on return to their old home are suddenly brought to the 
recollection of their spiritual kinship through the common memo- 
ries of childhood. For the civilized European nations the history 
of Roman law is such an ancestral home, and it must be expounded 
as such hereafter. 

It remains only to add an exposition of the general introduction 
of Justinian’s Institutes by way of example of the'method above 
recommended. I have already pointed out that the Roman 
authors had a general theory of law which had its value, not merely 
for their own, but for the law of every people. But this theory 
was somewhat imperfect and imbued with national ideas which 
lessened its: value for the world in general. Some explanations 
are to be found at the beginning of Justinian’s Institutes which 
have been taken from other sources than the Institutes of Gaius.!° 
In the introduction, the so-called ‘‘ proemium,” in which, according 
to Byzantine custom, the emperor greeted the new students, there 
is a characteristic opinion as to the principal end of legal doctrine. 
Law is regarded as the means of rightly governing (gubernare) 
the commonwealth. This definition really confounds justice and 
‘administration, a confusion which arose in the despotism of the 
later Roman period. But the same definition includes the other 
idea, that these two forms of public power, which are separated 
distinctly in America as well as in Germany, are related from a 
higher point of view, because the one is the supplement of and com- 
pletes the other, since both increase the common welfare. by lead- 
ing the people along the straight path. That in Justinian’s time 
the contrast between justice and administration had not fallen 
into oblivion can be seen from the following extracts which we find 
under the title “De iustitia et iure” (Inst. I, 1). The title begins 
with a sentence which certainly is curious and erroneous if you judge 





10 Cf. Zocco-Rosa, Imp. Justiniani Institutionum Palingenesia, Vol. 1, Catania, 1908. 
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it by the rules of philology: Zus a iustitia appellatum. But an 
opinion which must be rejected by the philologists may possibly 
be the naive expression of a philosophical truth. When the text 
puts justice first, and law as a derivative of justice, it declares 
that there is an instinct in man which desires law even where it 
finds none. This desire is not merely moral but also political. It 
seeks for a certain permanence of human relations. It procures 
for human beings a pause for rest in the midst of the struggle for 
existence. Man cannot endure a perpetual unrest. He requires 
a place where he may rest. But that is only possible where his 
abode of peace is guaranteed and permanently secured. This 
desire for enduring conditions of life and therefore for a lasting 
possession is the very source of law-making. It is the “constans 
ac perpetua voluntas suum cuique tribuendi,” the desire to have a 
lasting and secure distribution of goods which obtains for all. It 
follows that the politics of law (Rechtspolitik)™ must be dis- 
tinguished from everyday politics.“ The latter is unstable, and 
continually brings forth new movements. But the former makes 
possible a gradual peaceful prosperity. | 
The Romans were specialists for both kinds of politics. But 
they understood how to distinguish them. They had a true 
instinct for lasting conditions of life for which the principle of 
constancy should be maintained, as well as an eagerness for strug- 
gling against continual new enemies. In other peoples the one 
tendency overwhelmed the other. We find the Spartan principle, 
which treated individuals only as members of the whole; we find 
other peaceful peoples, who neglected the common welfare by 
fostering the well-being of the individual. But the Roman citizens 
possessed the faculty of distinguishing between the essentials of 
public utility and those of private life, and of securing both by 
their ‘‘constans ac perpetua voluntas.” The origin of this faculty 
lies chiefly in the circumstance that the authority of the house- 
father was older than the Roman state, an institution of the period 
of single settlements in the primeval forest, — a condition which 
calls to mind colonial America. But it may be attributed also to 





1! This is not an easy term to put into English. It means the political aspect of 
law as distinguished from the general legislative and administrative polity. 

2 Tagespolitik. Of course politics is used here in the sense in which we speak of 
the science of politics. 
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the constant struggle with the inhabitants of the conquered terri- 
tory, which calls to mind again colonial America and its Indian 
wars. Such a situation necessitates strict obedience to the chosen 
leaders. 

No standpoint is too high for the achievement of so difficult a 
purposeas the “‘constans ac perpetua voluntas suum cuique tribuendt.”’ 
Hence Ulpian said, and Justinian repeated, “Iurisprudentia est 
divinarum atque humanarum rerum notitia, iusti atque iniusti scien- 
tia.” In this definition we find already in antiquity the idea of 
a connection between all branches of human culture which is iden- 
tical with the conception of modern sociology. Justinian adds to 
this definition the observation, that you cannot achieve so high 
a goal otherwise than by proceeding from elementary studies 
to the more complicated details. That is the reason for putting 
the “Institutes” before the “‘Pandects.” The “ precepta iuris,” 
mentioned in the same title — ‘‘ Honeste vivere, neminem ledere, 
suum cuique tribuere’’ — have a general value for all systems of law. 
These rules are by no means legal commands. For such a purpose 
they are altogether too abstract. But they are rules for human 
life, postulated by law, realization whereof the law strives to make 
possible. They can obtain a concrete content only from the rules ° 
of law with which they are connected. 

To begin with, the so-called “‘honestum”’ was distinguished from 
the ‘‘iustwm”’ more sharply at Rome than anywhere else. For the 
Romans created a special ‘‘regimen morum,” the power of the cen- 
sor, alongside the power of the consuls and later alongside the 
jurisdiction which was given to the pretor. By such a distinc- 
tion of different powers the Roman people were taught to exclude 
certain social duties from the mechanical operation of the judicial 
power in order to have them protected by a more arbitrary magis- 
trate. So the rules of decency were distinguished from the rules 
of law. But nevertheless by calling honesty a “ preceptum iuris” 
they acknowledge the close connection between the precept of 
honesty and the rules of law. Human customs everywhere fit 
themselves to the law. As a rule whoever follows these customs 
may be sure of not offending the law even if he ignores the statutes 
and the other local forms of law. Only in this way can the ordinary 





13 Cf. v. Jhering, Der Zweck im Recht, Leipzig, 1883, chap. IX. 
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man, to whom all the rules are not accessible or intelligible in’ 
practice, escape the disagreeable consequences of ignoring the law. 
Therefore there is also a duty incumbent upon the lawgiver to 
avoid any commands which cannot be respected by custom or 
which probably will not be so respected. This idea must be’ 
emphasized nowadays as a protest against the tireless engines of 
modern law-making and the over-zeal of parliaments — something 
of which you have experience also in America. It is scarcely 
possible to maintain statutes which continually contend with 
custom. 

After such a determination of the field of jurisprudence and its 
limitation with respect to the practical consequences of law, the 
Institutes proceed to a fundamental division of law which is now 
revived in the jurisprudence of all civilized nations, after having 
been neglected during the Middle Ages. Ulpian says (I, 1, 4; 
certainly in accordance with the older philosophers): ‘‘ Publicum 
ius est quod ad statum rei Romane spectat, privatum quod ad singulo- 
rum utilitatem spectat.”” The commonwealth (res Romana) must 
be supported by special rules of law, without which it could not 
protect private life. The maintaining rules which support the 
protecting structure are the ius publicum; those which protect are 
the ius privatum. The true aim of Roman law may be stated 
thus: ‘Conservation of the commonwealth and free individual 
private use of the media of existence.” Thus the gauntlet is 
thrown down to both anarchy and communism, and a firm 
common foundation is laid for the law of all peoples of European 
culture. 

In the second title (Inst. I, 2) the law is divided into three parts: 
ius civile, gentium, and naturale. This terminology is of impor- 
tance for nearly all nations, although these terms have not always 
had the same significance, since usage has been influenced by his- 
torical circumstances which have shaped their meaning in. different 
ways. 

In the first place it is not certain whether the contrast of ius 
civile and ius gentium obtains generally or is significant to-day. 
It is clear that the word “civil” in this connection does not mean 
private law, and that the zus gentiwm was not at all identical with 
modern international law. Jus civile is defined as the law “quod 
quisque populus sibi ipse constituit” and ius gentium as the law 
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“quod naturalis ratio inter omnes homines constituit.” It is said 
that this latter law apud omnes pereque custoditur (§ 1, Inst. I, 4). 
As examples war, captivity, and slavery are mentioned. The last of 
these examples shows that it has to do with forms of law which 
were not in effect everywhere, especially since the Romans well 
knew that there were nations which killed prisoners ‘of war instead 
of making them slaves (§ 3 Inst. I, 3). Therefore the proposition 
that the ius gentium obtained apud omnes populos must be modi- 
fied to read, apud fere omnes populos. To-day we should not 
find many rules which obtain even among fere omnes populos. 
To enumerate them would be of little interest except in the 
light of the question whether some exceptional rules of law of 
barbarian peoples should be tolerated or not. But this is a mod- 
ern question which does not seem to have had much interest for 
the Roman. 

Another significance attached to the difference between ius 
civile and ius gentium in Roman commerce. From of old a special 
distinction existed in this connection. There were special forms 
of business transaction from which aliens were excluded, whereas 
in other departments of life aliens were recognized as hospites and 
amici, not indeed as having equal rights with citizens, and yet 
as associates in certain commercial relations. Evidently this re- 
sulted in part from the impossibility of producing at home every- 
thing which they required, and partly from the overproduction 
of other things which, therefore, they desired to export. Some 
articles of commerce, therefore, were subjected to certain strict 
forms of contract, which were forbidden to aliens, and in conse- 
quence import and export of such articles — for example, beasts 
of burden — were practically prohibited. But other property — 
for example, grain — could be sold by contracts which were allowed 
also to those aliens who belonged to peoples not entirely without 
law. Therefore a ius gentium existed for commerce between citi- 
zens of different peoples, the rules whereof obtained among nearly 
all peoples not only from past time but through the influence of 
later development. This body of law was acknowledged at Rome 
for every people to whom the protection of Roman tribunals was 
conceded — as well aliens as citizens. It was distinguished from 
the law whose application was restricted to citizens alone. Its 
scope was greatly extended, but the contrast of ius gentium and 
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ius civile never wholly disappeared. Such an extension of the 
ius gentium went on also through the Middle Ages and continues 
even yet in the modern world. Therefore America and Germany 
alike have come to the conclusion that on principle aliens have no 
less right in matters of private law than citizens. Only exception- 
ally are aliens treated as such in these matters. Since the old 
Roman systematic distinction between the two parts of law was 
not worth while, the Roman signification of ius gentium was for- 
gotten and the term came often to be used to signify the legal rela- 
tions of one nation to another, 7. ¢., international law, although this 
does not extend as far as the Roman ius gentium and has a different 
significance. 

There has been much dispute also about the ius naturale which 


~ is discussed in this title. If we read our title carefully, we shall 


find that two different subjects are referred to, both of which are 
called natural law. That may have resulted from the way in 
which the work was composed, for it is a compilation from differ- 
ent originals from which extracts were incorporated. It is first 
said in the text that there exists a ius naturale, quod natura omnia 
animalia docuit, that is to say, a zodlogical natural law. Later we 
are told of another natural law which belongs only to human beings. 
The first-mentioned natural law cannot be regarded as law. It 
has no interest for judges who are not obliged to give judgments 
for animals. Therefore the word ius does not mean here a real 
law, but only that human law is dependent upon the physical laws 
which even now we call laws of nature. An example of law in 
this sense is the sexual relation, which is called matrimony for 
human beings only when it is approved by human law. Another 
example is the begetting and educating of offspring, which also can 
be seen among many kinds of animals in different forms and de- 
grees. Following this point of view it would also have been possi- 
ble to mention the satisfaction of hunger and the desire to sleep 
and to be protected against the rigors of the weather. This con- 
ception of natural instincts as the occasion of law-making has no 
direct practical importance either for the administration or the 
science of law. But perhaps it was wise in the Roman author to 
advise the lawgiver not to awaken the brute man by overlooking 
his natural desires. Perhaps, also, the other sentence contained 
in our title pertains only to the physical laws of nature, namely, 
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the assertion that naturalia tura que apud omnes gentes pereque 
servantur, divina quadam providentia constituta semper firma atque 
immutabilia permanent (Inst. I, 2, 11). We cannot believe that the 
Roman, who knew many nations so well, believed that the same 
actual law could exist for all time for all different nations. Per- 
haps that might be true of certain rules, the result of history, 
which, to be sure, seem to have an immutable character and which 
it is hoped will never disappear, such as, for instance, the principle 
of human monogamy. 

But in addition to the facts of nature upon which humanity is 
eternally dependent the name of natural law is also applied to cer- 
tain rules of law, which correspond to nature, but in spite of this 
are not actually observed everywhere, but are corrupted by un- 
natural statutes. This is what is meant by the distinction between 
the so-called positive and the natural law. The Institutes give 
as an example the law of slavery, which existed everywhere in 
antiquity as an institution of the ius gentiwm, although it seemed in 
conflict with a certain ius naturale. 

No doubt, instead of saying that slavery did not exist in a state 
of nature in which the prisoners of war were all killed instead of 
being enslaved," it should be said that we have here the dawning 
of an ideal of future abolition of slavery which was already recog- 
nized by the Romans. At any rate the ius gentium is distinguished 
from the ius naturale with respect to slavery, whereas in another 
connection these two types of law are identical (Inst. II, 1, 40), 
since those rules which obtain among many peoples seem to be 
more natural than the special creations of a few nations. In this 
- sense “natural” is not an epithet of criticism for the undeveloped, 
but a term of approval for the law adapted to its end, or, as 
Stammler puts it, “das richtige Recht.” ® 

A distinction between the law which actually obtains and the 
law worthy of approval which ought to obtain cannot be overlooked 
by the critical sense of a people even to-day. It is true the stand- 
ards of what is worthy of approval are diverse and often rest only 
upon personal preference. But it has often happened, and still 
happens, that a considerable body of the people, especially powerful 
political parties, disapprove certain rules of law, such as, for in- 





4 Cf. “ab initio” in Inst. II, 1, 2. 
1% Stammler, Die Lehre von dem richtigen Rechte. Berlin, Guttentag, 1902. 
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stance, cruel forms of capital punishment, so strongly that their 
disapproval cannot be overlooked by jurisprudence and must be 
recognized alongside of the actual law. The fanatical limitation 
of theory of law to what actually obtains, blinding oneself to con- 
trary currents of popular thought, cannot be approved. Hence 
there is no justification for the undue invective which, since its 
alleged overthrow by the historical school, is directed against a 
theory which would recognize the contrast between the law which 
obtains and the law which many desire. In this connection the 
idea of natural law has an enduring value. 

There follows in Justinian’s Institutes another division into the 
written law and the unwritten law (ius scriptum and ius non 
scriptum) (Inst. II, 2, 3). These forms are spoken of as a pecu- 
liarity of Greek and Roman law, but they exist also in England, 
America, Germany, and other countries. However, it would be 
better to-day to use the term “ printed law”’ instead of “written 
law.” 

But the following division of the law into leges, plebiscita, senatus 
consulta, principum placita, magistratuum edicta, responsa pruden- 
tium, cannot be maintained for modern commonwealths, especially 
in the case of America and Germany, in the strict Roman sense. 
This enumeration was correct even in Justinian’s time. The 


_power of legislation was then in the hands of the emperor, whose 


general commands were called “‘leges.’”’ The other names for the 
forms of written law are mentioned by Justinian only in order to 
explain better the contents of his compilation of the older law, in 
which these old terms occur many times. Only for such a purpose 
could the old distinction of lex and plebiscitum, abolished long ago, 


‘when both forms of the ancient assemblies of the Roman people 


disappeared, be worth mentioning. These ancient assemblies 
were gatherings of all the citizens, not assemblies of deputies or 
representatives, as in modern legislatures. Therefore they became 
too difficult to handle when the old city-state changed to a common- 
wealth extending over the large territory of Italy. Thus it hap- 
pened that other ordinances, which formerly existed beside the laws 
of the people and dependent upon them, came into the first line 
as true sources of law. So the senatus consulta, the resolutions 
of the Roman senate; the edicts of the magistrates, which intro- 
duced the famous dualism of the ius civile and ius honorarium, a. 
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dualism lost by the mingling of the two in the later law of the 
Byzantine Empire; the responsa prudentium, opinions of learned 
teachers and expounders of the law; all came at last to be regarded 
by Roman practice as true laws. 

But all these sources of law were superseded by the commands 
of the emperors in the period of absolutism, not only in the Roman 
empire, but in all commonwealths in which an absolute govern- 
ment grew up. This form of government has been weakened nowa- 
days almost everywhere by constitutionalism. In America it 
never existed, because even in the old royal times the English law 
was constitutional. 

As to the unwritten law customary law alone is mentioned by 
Justinian’s Institutes. This source of law has by no means had 
the same influence everywhere and in all times. The common law 
of England and America certainly belongs here. But there is a 
controversy as to whether the great value attached to precedents 
in English and American practice must be regarded as constitut- 
ing a customary law.* I do not believe it does. Precedents gov- 
ern subsequent decisions by their mere authority, not because they 
have been sanctioned by a long course of observance. On the 
other hand they may be overruled by a later decision of itself, 
without waiting for a long course of observance to give the over- 
ruling case the authority of a new law.” This weight of authority . 
given to former decisions seems to me to be a consequence of the 
need for a well-defined law which shall be as certain as possible. 
This natural need was met sufficiently for the Roman people and 
the nations of continental Europe by the different forms of written 
law. For England precedents served the same purpose. The 
authority attributed to a judicial decision for the future must not’ 
be confounded with its authority in the case to which it is given. 
Roman terminology calls this function of a decision a ius (res 
iudicata ius facit inter partes), because a decision binds the parties 





16 Cf. the preface to the translation of O. W. Holmes, The Common Law, by R. 
Leonhard, Leipzig, Duncker & Humblot, 1912, p. iii. 

17. Cf. Schmitt-Falkenberg, Eine Studie ueber das Verlébnis in England, Breslauer 
Dissertation, 1911, p. 10 ff. [It should be explained in this connection that Professor 
Leonhard is contrasting the Anglo-American doctrine of precedents with the conti- 
nental doctrine of usus fori or Gerichtsgebrauch. According to the latter doctrine 
single decisions have no binding force as precedents, but a long-continued course of 
decision is regarded as having the force of law. — Ep.] 
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and really makes a new law in those cases where the judge may 
create, in accordance with his free discretion, a new obligation ex 
fide bona, a new idea which is drawn neither from the words of a 
rule of law nor from the examples of a prior usage. Such an abso- 
lutely free discretion was rejected as a matter of principle by 
Justinian (Inst. IV, 17, pr. ne aliter iudicet, quam legibus aut con- 
stitutionibus aut moribus proditum est). But this certainly had no 
practical effect, because no tribunals can exist without such dis- 
cretion. In England and America, where there is no complete 
codification, this judicial “creative power,”’ as we are wont to call 
it of late, has flourished exceedingly. 

If we look at the poverty of general doctrines contained in 
Justinian’s Institutes we may easily underrate the worth of Jus- 
tinian’s legislation for posterity. This treasury of ideas which 
became common to the circle of European civilization, and 
the manner in which a common juridical thought became an 
inner bond for all European culture, can only be set forth in 
lectures upon the whole system of law, as I tried to expound it 
in New York. The only purpose of the foregoing sketch is to 
show the method in which that is to be done, and to give an 
example of the mode of treatment by applying it to the general 
doctrines of law. 

In conclusion, let me repeat, by way of summary, the main 
points of what has gone before. Roman law has a value for all 
nations, for two reasons. In the first place, the Roman jurists 
worked out a technical method of applying law which has furnished 
models for every other law, even for wholly different legal systems. 
Secondly, Rome developed certain fundamental principles of 
private law which are characteristic of the special civilization of 
Europe. For both reasons America above all other nations has a 
vocation to foster Roman jurisprudence. First, because there is 
in America an excellent national technique of jurisprudence which 
may be compared with the Roman counterpart in order to shape 
an ideal theory of a perfect exercise of the art of judicial decision 
of civil causes. Secondly, because the United States is the only 
country in which the different national cultures of Europe have 
been united in a new culture. Moreover, Munroe Smith has shown 
clearly that there are many legal analogies between ancient Rome 
and the United States arising from their common republican con- 
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stitution.’* Therefore the duty of commenting upon and ex- 
pounding the common interests and the common ideas of right 
and law of the greater-European civilization has devolved pri- 
marily upon New Europe. 


Rudolf Leonhard. 


UNIVERSITY OF BRESLAU. 





18 Columbia Law Review, 1904, p. 523 ff. Translated by R. Leonhard in Stimmen 
des Auslands usw., Breslau, 1906. 
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INTERNATIONAL ARBITRATION OF JUSTICIABLE 
DISPUTES. 


B Bees general arbitration treaties with Great Britain and France, 
signed at Washington on August 3, 1911, but subsequently 
amended by the Senate, and not yet ratified, provided for the arbi- 
tration of differences ‘‘which are justiciable in their nature by 
reason of being susceptible of decision by the application of the 
principles of law or equity,” and thereby brought prominently — 
before the public the question of what was meant by the word 
“‘justiciable.”” Opponents of the treaties attacked the word as 
being novel and indefinite. Even one of the most learned defend- 
ers of the treaties considered that it was ‘‘unfortunate that no better 
word than ‘justiciable’ could be found,” as few people understood 
its meaning without a lengthy explanation, and any explanation 
led toward the borders of obscurity.! The present explanation is 
attempted, not so much on account of these particular treaties, as 
for the sake of showing that treaties for the arbitration of justici- 
able disputes are correct in theory because they are based upon the 
concept of legality, and that they are exceedingly practical be- 
cause they simply apply to international law a well-established 
principle of national or municipal law. Nor are they as far be- 
hind treaties for the arbitration of all controversies of any nature 
whatsoever as is generally supposed. 

“‘Justiciable”’ is defined in the Century Dictionary as ‘‘proper 
to be brought before a court of justice, or to be judicially disposed 
of.” The word “‘jural” is sometimes used in a: similar sense.” 

If controversies between individuals were decided according to 
the judge’s individual standard of right and wrong, the theory that 
some questions are not jural would not necessarily be recognized. 
The individual standard could be separately applied to every case 
and every conceivable question could thus be settled. Such may 
be the situation in primitive society where the ruler or judge sits 
to redress all grievances which may be brought before him and 





1 Simeon E. Baldwin in The Independent, Aug. 31, 1911. 
2 ; Pomeroy’s Equity Jurisprudence, 3 ed., 68, 69. 
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knows no limits to his jurisdiction. Early English chancellors 
sometimes administered equity in much the same way —by a 
personal rather than by a judicial conscience — and were deservedly 
criticized by Selden, because their consciences were as variable 
as the size of their feet.* But cases thus decided are more properly 
regarded as precedent to, rather than as a part of, any judicial 
system.* As soon as municipal law becomes systematic, it recog- 
nizes that all jural rights and wrongs are contained within a well- 
defined circle which may expand or contract, but outside which 
it is not competent to go. Even though, in the absence of express 
law, judges are required to act according to “natural law and 
reason,” ° the effect is merely to enlarge the area and not to abol- 
ish the circumference of the circle.® 

In a Louisiana case,’ where the wardens of a church sought to 
recover damages from the bishop of a diocese for improper manage- 
ment of church affairs, reliance was placed upon a provision of 
the civil code that “every act whatever of man that causes damage 
to another obliges him by whose fault it happened to repair it.” ® 
The defendant’s contention that no cause of action was set forth 
“fof which the court can, or ought, to take cognizance”’ was never- 
theless sustained. The court said that the articles of the code 
were ‘“‘not to be understood in their literal sense, as applicable 
indiscriminately to all acts whatever,” that men are only liable 
for “illegal” acts and that courts of justice do not sit to enforce 
spiritual obligations. Similarly, courts do not assume jurisdic- 
tion over a large class of cases in which the damages are too tri- 
fling, remote, indefinite, or intangible to be assessed,’ or over mere 
‘“‘moral claims not recognized by law,” !° or over mental conceptions 
not expressed in overt acts. ‘‘The thought of man shall not be 
tried,’’ said Brian, C. J., in a case which arose several cen- 





3 Table Talk, tit. Equity. 

4 See Maine’s Ancient Law, Ch. I. 

5 Merrick’s Rev. Civ. Code of La., Art. 21. 

§ See Baker v. Louisiana Portable R. Co., 34 La. Ann. 754 (1882); Hoover v. Hoover, 
30 La. Ann. 752 (1878). 

7 Wardens of the Church of St. Louis v. Blanc, 8 Rob. (La.) 51 (1844). 

8 Merrick’s Rev. Civ. Code of La., Art. 2315. See also Art. 2316. 

® See Weeks, Damnum Absque Injuria. 

10 Ohio & Mississippi R. Co. v. Kasson, 37 N. Y. 218, 224 (1867). See also 1 BI. 
Comm. (3 ed., Cooley), 123 n., on “Moral Claims Often Called Rights.” 
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turies ago, “for the devil himself knoweth not the thought of 
man.” ! 

If a case involving a non-justiciable question is dismissed for 
lack of jurisdiction, the practical result is the same as if jurisdic- 
tion had been assumed but recovery denied. Consequently, it is 
frequently difficult to determine upon which theory a court has 
proceeded. Yet whether a dispute is justiciable so that it can 
be decided by the application of principles of law or equity 
is, of course, an entirely different question from whether a party 
has a good or bad cause of action.” If it cannot be so decided, 
relief is more properly denied on the former than on the latter 
theory. , 

Although disputes must be susceptible of decision by the prin- 
ciples of law or equity in order that municipal law may be 
applicable, yet its applicability is not defeated by the fact that 
independence, honor, vital interests, integrity of property, or in- 
terests of third parties are involved. In Sommersett’s Case * and 
in the Dred Scott Case," questions of personal independence were 
decided. Similar questions are every day involved in libels for 
divorce or applications for a writ of habeas corpus. In actions to 
recover damages for the use of defamatory words, questions of 
personal honor are decided without resort to violence. In a trial 
for murder, vital interests of the defendant are certainly at stake. 
In actions of ejectment or to establish boundaries or rights of way, | 
integrity of property is constantly involved. Nor do courts 
necessarily decline to act, because the interests of third parties may 
be incidentally affected. A court of equity would enjoin Johanna 
Wagner from singing for Mr. Gye in violation of her contract with 
Mr. Lumley, even though it could acquire no jurisdiction over Mr. 
Gye. In other words, the exceptions with which treaties of inter- 
national arbitration are ordinarily stultified, do not prevail in 
municipal law, which is administered in accordance with the test 
adopted in President Taft’s proposed treaties. 

That this test is not novel or indefinite is further shown by cases 
arising between federated states under constitutions or statutes 





1 Y. B. 7 Ed. IV, f. 2, pl 2. 

2 See 1 Pomeroy’s Equity Jurisprudence, 3 ed., 150, 151. 
8 20 How. St. Tr. 1. 

M4 19 How. (U. S.) 393 (1856). 
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analogous to treaties between independent nations. From an 
examination of such cases, it appears that the test has been gen- 
erally recognized and that the word “‘justiciable” has been fre- 
quently used. 

Article III of the Constitution of the United States provides 
that the judicial power of the United States shall extend “to 
Controversies between two or more States,”’ and that the Supreme 
Court shall have original jurisdiction in all such cases. Since this 
jurisdiction has been successfully invoked in a large number and 
variety of important cases and does not appear to be restricted 
to any particular class of controversies, it has frequently been 
argued that there is no logical reason why an international agree- 
ment to arbitrate all controversies of every nature whatsoever 
before an international court could not be put into equally suc- 
cessful operation. From the decisions of the Supreme Court in- 
volving the interpretation of this article it will, however, be found 
that the term “controversies” is not interpreted to include con- 
troversies of every nature whatsoever, but is limited in meaning 
to justiciable controversies. 

It may be that this result could be reached upon the theory 
that inasmuch as the Supreme Court was granted only the “judicial 
power” of the United States, its jurisdiction was limited to ‘the 


decision of cases which were capable of judicial settlement.” This 
theory involves merely a strict interpretation of the clause by 
which jurisdiction was conferred. Yet the Supreme Court does 
not appear to have relied upon or to have had this possibility in 
mind, at least in its more recent decisions. 

In Missouri v. Illinois * the court said: 


“From the language, alone considered, it might be concluded that 
whenever and in all cases where one State may choose to make complaint 
against another . . . the jurisdiction of this court would attach.” 


The court nevertheless considered that the jurisdiction was not 
as broad as the language would indicate, and proceeded to read 
into the federal Constitution exactly the same limitations upon 





8 See “The Development of the American Doctrine of Jurisdiction of Courts over 
States’”’ by Alpheus Henry Snow, published May, 1911, by the American Society for 
Judicial Settlement of International Disputes. 

16 180 U. S. 208 (1901). 








Seer ree 


| 
| 
| 
| 
| 
| 
| 





reams AAAS 





420 HARVARD LAW REVIEW. 


judicial power as have been expressly set forth in President Taft’s 
proposed treaties. 

In Louisiana v. Texas!’ the state of Louisiana sought to enjoin 
the state of Texas and its officials from enforcing an alleged dis- 
criminative embargo under the guise and pretense of a quarantine 
regulation against yellow fever. The state of Texas demurred upon 
the ground among others that the matters complained of did not 
constitute a ‘‘controversy”’ within the meaning of the federal Con- 
stitution. . In sustaining the demurrer and dismissing the bill 
Fuller, C. J., who delivered the opinion of the court, said: 


“The jurisdiction is of so delicate and grave a character that it was 
not contemplated that it would be exercised save when the necessity 
was absolute and the matter in itself properly justiciable. 

“Undoubtedly, as remarked by Mr. Justice Bradley in Hans ». 
Louisiana, 134 U. S. 1, 15, the Constitution made some things ‘justici- 
able’ which were not known as such at the common law; such, for 
example, as controversies between States as to boundary lines, and 
other questions admitting of judicial solution. . . . The establishment 
of this new branch of jurisdiction seemed to be necessary from the 
extinguishment of diplomatic relations between the States. Of other 
controversies between a State and another State or its citizens, which, 
on the settled principles of public law, are not subjects of judicial cog- 
nizance, this court has often declined to take jurisdiction.” 1* 


The High Court of Australia has recently taken the same view 
as the Supreme Court of the United States as to the limits of its 
jurisdiction.’® In a case brought by the state of South Australia 
against the state of Victoria for the determination of the boundary 
line between the two states, it was argued for the defendant state 
that the High Court had no jurisdiction, because the case involved 
a political or, at arly rate, a non-justiciable question. Section 75 
of the Australian Constitution provides that the High Court shall 
have original jurisdiction in “all matters between States.”’ Although 
the court held that a question of boundaries was capable of determi- 
nation on recognized legal principles and was, therefore, justiciable, 





17 176 U.S. 1 (1900). 

18 And Harlan, J., in his concurring opinion, said that the word “controversies” 
referred “to controversies or cases that are justiciable.” See also Wisconsin v. Pelican 
Ins. Co., 127 U. S. 265 (1888). 

19 The State of South Australia v. The State of Victoria, 12 C. L. R. 667 (1911). 
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it repeatedly expressed the view that “it is only where the matter 
in controversy between States is ‘justiciable’ that the High Court 
can entertain it.” 


Griffith, C. J. “I assent to the argument that the jurisdiction of the 
High Court, if any, is judicial and not political. So far, therefore, as a 
controversy requires for its settlement the application of political as 
distinguished from judicial considerations, I think that it is not justici- 
able under the Constitution.” *° 

“In my opinion a matter between States, in order to be justiciable, 
must be such that a controversy of like nature could arise between 
individual persons, and must be such that it can be determined upon 
principles of law. This definition includes all controversies relating to 
the ownership of property or arising out of contracts.” * 

O’Connor, J. “The Australian Constitution . . . limits the power 
of settling disputes between States in boundary disputes, as in other 
cases, to those in which the matters in controversy can be determined 
by the application of recognized legal principles.” * 

Isaacs, J. “The first question is as to the jurisdiction of the Court 
to entertain the suit. This depends on the meaning of the word ‘mat- 
ters’ in sec. 75 of the Constitution. In my opinion that expression, 
used with reference to the judicature, and applying equally to individ- 
uals and States, includes and is confined to claims resting upon an 
alleged violation of some positive law to which the parties are alike 
subject and which therefore governs their relations, and constitutes the 
measure of their respective rights and duties. 

“To extend the meaning of the term beyond this, would leave the 
Court without any limits of jurisdiction between States except the 
fact of some dispute, irrespective of cause or subject matter, and there- 
fore possibly a controversy without any standard of right, but involving 
judicial interference with political and administrative action and dis- 
cretion, a position unheard of, and altogether outside the pale of sober 
thought.” % 


It is interesting to note that O’Connor, J., reached his conclu- 
sions in spite of an impression that the Constitution of the United 
States conferred upon our Supreme Court unlimited jurisdiction 
to settle disputes between states. His reasoning on this point is 
as follows: 





20 The State of South Australia ». The State of Victoria, supra, pp. 674, 675. 
2 Jd., p. 675. 2 Td., p. 709. % Id., p. 715. 
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“At the time when the latter Constitution was framed, boundary 
disputes existed between several of the States. As each State had full 
rights of sovereignty over its own territory, no common code of laws 
could be applied in the determination of these controversies, and in 
most cases they were settled as such disputes are usually settled between 
independent nations. In some cases principles of international law 
were appealed to, but much oftener considerations of fair dealing, public 
convenience, or political expediency were the, bases of adjustment. 
The earlier Union or Confederation of States had, vested in it the power 
to settle such disputes between States, and when, in the framing of the 
United States Constitution, the power to adjudicate in ‘controversies 
between the States’ was conferred on the Supreme Court of the United 
States, it was clearly intended to vest in that tribunal all the power of 
settlement and adjudication which up to then had been exercised by the 
Confederation, that is to say, the power to determine matters not justi- 
ciable as well as matters justiciable. The Supreme Court of the United 
States, in settling boundary controversies between States, has always 
acted on that view of its powers. That is made abundantly clear in 
one of the latest cases, Maryland v. West Virginia, 217 U. S. 1.” * 


Much weight might be given to the historical argument of 
O’Connor, J., particularly in view of the very broad language in 
the Articles of Confederation conferring upon Congress jurisdic- 
tion over “all disputes and differences now subsisting or that 
hereafter may arise between two or more States concerning bound- 
ary, jurisdiction, or any other cause whatever,” * were it not that 
the debates upon, and proposed drafts of, the Constitution clearly 
show that it was not intended to vest in the Supreme Court the 
same jurisdiction that had formerly been conferred upon the Con- 
tinental Congress. Moreover, Maryland v. West Virginia, which 
involves merely a question of boundaries between states, contains 
no language indicating that the court would ever assume to decide 
non-justiciable disputes between states, and Louisiana v. Texas 
and other cases already referred to clearly show that our Supreme 
Court has never taken so extended a view of its powers. 

In a recent Canadian case’ the same limitations upon jurisdic- 


tion were suggested, although not as clearly defined as in the Ameri- ~ 





* The State of South Australia ». The State of Victoria, supra, pp. 708, 700. 
% Articles of Confederation, Art. IX. % See Missouri 2. Illinois, supra. 
37 Dominion of Canada v. Province of Ontario, [1910] A. C. 637. 
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can and Australian cases. The Dominion of Canada sought to 
recover from the Province of Ontario for certain expenditures 
which it had independently made for good and sufficient reasons 
of its own, but which had resulted in direct advantage to the other. 
The case originally came before the Canadian Court of Exchequer 
under a statute giving it jurisdiction ‘‘of controversies between the 
Dominion of Canada and this Province.” ** The statute was not 
in its terms limited to justiciable controversies. It was accordingly 
argued by counsel for the Dominion that “even if no principle of 
municipal law could be found applicable, the case should be gov- 
erned on such principles of equity and fairness as regulate the re- 
spective rights and obligations of distinct and independent States.” 
Upon appeal to the Judicial Committee of the Privy Council, 
Lord Loreburn, however, said: 


“Their Lordships are of opinion that in order to succeed the appel- 
lants must bring their claim within some recognized legal principle. 
The Court of Exchequer, to which, by statutes both of the Dominion 
and the province, a jurisdiction has been committed over controversies 
between them, did not thereby acquire authority to determine those 
controversies only according to its own view of what in the circum- 
stances might be thought fair. . . . In the present case it does not appear 
to their Lordships that the claim of the Dominion can be sustained on 
any principle of law that can be invoked as applicable.” 


In view of this well-settled principle that municipal courts assume 
jurisdiction only over justiciable disputes between individuals and 
in view of the strong tendency shown by the highest courts of 
the United States, Australia, and the British Empire to read similar 
limitations upon their jurisdiction into constitutions or statutes 
relating to quasi-international disputes, it may, perhaps, be asked: 
“Why advocate treaties for the arbitration of justiciable disputes 
between nations, when treaties for the arbitration of all disputes 
whatsoever might well be interpreted to have no broader meaning?” 
Or, to reverse the question: “Why go so far as to advocate treaties 
for unrestricted arbitration when the same result might be reached 
by treaties for the arbitration of justiciable disputes?” 

In the first place, the two forms of treaties do not have the same 
interchangeable meaning in international that they might have 





78 R. S. Ont. 1897, c. 49, s. 1. See also R. S. Can. 1906, c. 140, s. 32. 
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in municipal law. This is due to the fact that international arbi- 
tration, unlike municipal law, is not limited to the determination 
of justiciable questions. Since an international tribunal may be 
constituted by agreement of the parties for the settlement of ques- 
tions of any nature whatsoever, it has no inherent lack of jurisdic- 
tion to determine non-justiciable questions. If it is expressly con- 
stituted to settle a non-justiciable question, it cannot properly 
decline to take jurisdiction because the question is non-justiciable. 
Its jurisdiction is as broad as the terms of the treaty or other agree- 
ment by which it is constituted. 


“By consent every possible difference, whether legal or political, can 
be settled by arbitration, whether the verdict is based on rules of inter- 
national law, natural equity or compromise.” ” 


In their availability for the settlement of non-justiciable ques- 
tions, as well as in some of their other aspects, arbitration treaties 
are analogous to agreements between individuals to submit their 
differences to a specially constituted board of arbitrators instead 
of to the regular courts. Individuals may submit a question to 
arbitration, although neither one of them would have any stand- 
ing in the regular courts. 


“That there is a dispute, controversy, or honest difference of opinion 
between them concerning any subject in which they are both interested 
is enough.” *° 
It follows that an arbitration award between individuals like an 
arbitration award between nations is not always based upon recog- 
nized principles of law, for if the question submitted is not capable 
of determination upon any such principles, of course the award 
necessarily rests upon other grounds. 

Awards which are based upon considerations of expediency or 
compromise are likely to be far less satisfactory than awards which 
are based upon recognized legal principles. There is an indirect 





29 2 Oppenheim on International Law, 18. 

30 Downing v. Lee, 98 Mo. App. 604 (1903), quoting Morse on Arbitration and 
Award, 36. 

31 See Lawrence on International Law (4 ed., revised), 580, as to nations; as to indi- 
viduals cf. Leslie v. Leslie, 50 N. J. Eq. 103, 108 (1892), where the court said as to the 
powers of arbitrators: ‘‘In cases where they do not intend to let the law govern their 
judgment, but to decide according to their own notion of what is just and right, the 
courts will not interfere, but allow their award to stand.” 
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tendency to discourage the arbitration of differences between in- 
dividuals which cannot be settled upon legal principles, by con- 
fining submissions under state statutes to controversies which 
are capable of sustaining a civil action. As to controversies 
between nations, it is well recognized that arbitration is a far 
more effective method of settling justiciable than non-justiciable 
questions. : 


“In questions of a legal nature, and especially in the interpretation 
or application of International Conventions, arbitration is recognized 
by the Contracting Powers as the most effective, and, at the same time, 
the most equitable means of settling disputes which diplomacy has 
failed to settle.” * 


Indeed, if the growing tendency to confine the object of inter- 
national arbitration to ‘“‘the settlement of disputes between States 

. on the basis of respect for law” * is to prevail, then non- 
justiciable disputes will have to be excluded either implicitly or 
expressly from arbitration treaties. The scope of international 
arbitration would then correspond exactly to the scope of muni- 
cipal law as administered by the courts. Non-justiciable disputes 
which diplomacy had failed to adjust could be settled by media- 
tion more properly than by arbitration. A mediator 


“ought not to insist scrupulously upon exact justice. He is a con- 
ciliator and not a judge; his function is to procure peace; and he ought 
to induce one who has law on his side to concede something if it is 
necessary.” * 


The preceding remarks may seem somewhat reactionary to pa- 
cifists who hope for and ultimately expect a world treaty for the 
arbitration of all international disputes without reservations. On 
the other hand, it may well be that the desired result can better 
be attained by treaties like those proposed by President Taft than 
by those of the Central American type: * first, because they will 





% See 3 Cyc. 591, for cases arising under such statutes. 

33 Second Hague Conference: Convention for Settlement of International Dis- 
putes, Article XX XVIII. 

% JTd., Article XXXVII. 

% Vattel, Le Droit des Gens, Liv. II. ch. xviii, § 328. 

% In 1907, Costa Rica, Guatemala, Honduras, Nicaragua, and Salvador agreed to 
submit to arbitration “all controversies or questions which may arise among them, 
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meet with less opposition from opponents of the international 
peace movement in that they do not appear to be so extreme; and 
secondly, because the test of justiciableness, like the principles of 
municipal law, can be readily expanded to keep pace with the de- 
velopment of international civilization and the requirements of 
international opinion. The first reason is sufficiently obvious; 
the second may require some explanation. 

As already suggested, a court which has unlimited jurisdiction 
over disputes between individuals or federated states determines 
all disputes between them of a justiciable nature and no others. 
But with the growth and development of municipal law the num- 
ber and character of disputes which are transferred from the non- 
justiciable to the justiciable docket constantly increases. The 
development of the law of quasi-contracts in modern times is one 
of the best illustrations. By applying general principles of natural 
justice and equity to the affairs of everyday life, Lord Mansfield 
brought within the jurisdiction of courts of common law a mass 
of questions which would formerly have been considered only in 
a court of morals. 

There is no reason why international law, like the common law, 
should not expand in such a way that an ever-increasing number 
of questions will be considered “susceptible of decision by the 
application of the principles of law or equity.” 

In Dominion of Canada v. Province of Ontario, Lord Loreburn 
considered that there was no principle of law upon which the claims 
of the Dominion could be sustained, although he added that as a 
matter of fair play the province, perhaps, ought to be liable for 
some part of the expenditure which had resulted to its advantage. 
Law and fair play might, however, have been brought into har- 
mony by only a very slight expansion of the principles of quasi- 
contracts as expressed in the maxim Nemo debet locupletari ex 
alterius incommodo. 

In 1295, Edward I’s court declared in solemn fashion that it 
would not entertain pleas of defamation.*” Although such pleas 
doubtless involved questions of personal honor, yet the king’s 





of whatsoever nature, and no matter what their origin may be, in case the respective 
Departments of Foreign Affairs should not have been able to reach an understanding.” 
Supplement to 2 Am. J. Int. Law, 231-243. 

87 2 Pollock and Maitland, History of English Law, 535. 
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courts later assumed jurisdiction over them without difficulty. 
Similarly, international tribunals have always been reluctant to 
deal with insults or indignities to nations, but why should they 
not follow the king’s courts and take jurisdiction? International 
law is entirely competent to treat questions of national honor as 
well as numerous other questions as justiciable, whenever inter- 
national public opinion so demands. Indeed, on account of its 
derivation from the law of nature,,its comparative freedom from 
technicalities, and the character of its litigants, its powers of 
expansion should be far greater than those of the common law. 
It has been well said by our own Supreme Court that “great 
states have a temper superior to that of private litigants,” and 
that a case between them “‘is to be considered in the untechnical 
spirit proper for dealing with a quasi-international controversy.” * 


“Tn international arbitration the concept of legality tends to broaden 
out into interpretations which are based upon ideas of equity, justice, 
and fair dealing. The term ‘justiciable’ is, therefore, not confined to 
what is legal in the strictest sense of the word, but it also, if we consult 
the recent experience of nations, would be held to cover any matters 
in which a definite ascertainment of international duty and propriety is 
desirable. Whenever the rightfulness and justice of conduct is capable 
of determination by a body of impartial judges, a judicial question 
exists.” % 


If international law is capable of expansion until it regards all 
matters in which a definite ascertainment of international duty 
and propriety is desirable as “justiciable controversies,” then 
treaties which provide for the arbitration of all such controversies 
will become all-sufficient. A claim which could not be brought 
within this broad conception of justiciableness would not receive 
or deserve recognition in the family of nations. If under a treaty 
for the arbitration of all justiciable controversies, such a claim 
were submitted and were dismissed as not justiciable, the dismissal 
would be equivalent to the finding that the claim was not proper 
or just. Further action on the claim should then be considered as 
barred as effectually as if the court had taken jurisdiction and 
denied the claim. Thus, by such treaties, the same result might 





88 Virginia v. West Virginia, 220 U. S. 1 (1911). 
89 Paul S. Reinsch in 5 Am. J. Int. Law, 607. 
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ultimately be reached as by more radical treaties referring to 
arbitration all disputes of every nature whatsoever. If inter- 


national arbitration is to be developed as a method for the judicial. 


settlement of international disputes rather than as a method of 
conciliation and compromise, the conservative form of treaty may 
be the more desirable, because it is the more judicial. 

Wiliam W. Thayer. 


ConcorD, NEw HAMPSHIRE. 
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THE DOCTRINE OF CON SIDERATION. 


IN spite of all that has been written and said in explanation of 

the doctrine of consideration, the law is still far from clear 
upon the subject. The courts are not consistent in their applica- 
tion of the rule, partly because they are unwilling to enforce it 
strictly in all cases, and partly because they are often hazy in their 
understanding and knowledge of the topic. All this leads to pres- 
ent uncertainty and doubt. It is further true that consciously 
or not the law of consideration is being modified gradually, until 
the present technical requirement is likely to be entirely abolished. 

Thus it is said in one case’ where lack of consideration was 
urged as a defense: 


“Under the circumstances of this case is there an equitable estoppel 
which ought to preclude the defendant from alleging that the note in 
controversy is lacking in one of the essential elements of a valid con- 
tract? We think there is. An estoppel im pais is defined to be ‘a 
right arising from acts, admissions, or conduct which have induced a 
change of position in accordance with the real or apparent intention of 
the party against whom they are alleged.’ ” 


This view would abolish the law of consideration and introduce 
the rule enforced under modern Roman-law systems. If this 
change is desirable it should be brought about by the legislature. 
Such a decision is simply an unwarrantable usurpation of legislative 
powers by the court. The usurpation may be conscious, or it may 
arise from an attempt to apply the law without a clear compre- 
hension of its principles. 

It will not be out of place to examine a few of the doubtful propo- 
sitions. For example, must consideration be presently exchanged 
for an offered promise or may it be given subsequently? 

Recently a thoughtful writer has given the following definition: ? 





1 Ricketts v. Scothorn, 57 Neb. 51 (1898). 
2 Dean Henry Winthrop Ballantine, Contracts, 7 Commercial Laws of the World, 81. 
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“ Consideration is primarily the test of bargain, and may be defined as 
the thing which the promisee gives or promises to give in exchange for 
the thing promised; not for the promise, as it is usually expressed.” 


To the objection that under this description only unilateral con- 
tracts are possible the writer replies: * 


“That is true if I grant the 16th century premise ‘that in all agree- 
ments there must be guid pro quo presently.’ . . . I do not admit, 
however, that the contract cannot arise until the consideration is actu- 
ally furnished.” 


And he also adds that he would amend the language in my text‘ 
on Contract to read, 


“Consideration is something furnished or to be furnished to the prom- 
isor at his request and in exchange for what he promises.” 


It seems to me that this is not the generally accepted concep- 
tion of consideration. As the view comes from an authoritative 
source it is deserving of careful examination. We are not here 
concerned with the origin of the doctrine. The question of impor- 
tance to-day is as to what is now consideration and when it must 
be furnished. According to the idea given above, consideration 
is not an element of contract, because it is said that it is incorrect 
in bilateral contracts to speak of the exchange promise as the con- 
sideration, but rather is it the thing promised, 7. e., the perform- 
ance of the promise rather than the promise itself. It is well 
settled that the contract must arise, when bilateral, at the time 
the counter promise is given. If this counter promise is not the 
consideration, but its performance is, then the contract arises 
before the consideration is furnished, and we have the possibility 
of a contract without consideration. In other words, neither 
party can withdraw; and this is so whether the demanded consid- 
eration, 7. e., the promised performance, is ever furnished or not. 
According to this view the counter promise amounts to no more 
than an acceptance, and there would seem to be no real difference 
in result between an offer calling for a unilateral or bilateral con- 
tract. In either event the contract seems to come into existence 
upon acceptance, and not to be delayed until performance. But 





3 In private correspondence. 
4 Ashley, Law of Contracts, p. 65. 
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if it be said that in a bilateral contract the counter promise is an 
obligation, but not consideration, then what is the consideration 
for this counter promise, and to what does it obligate? If it is the 
performance of the first promise, then each arises and becomes 
binding without any consideration, and there is merely the con- 
templation of performance as the basis of the agreement. Just 
what part the requested consideration may then play seems un- 
certain. Apparently the only method by which its enforcement 
could be secured would be by making it a condition precedent to 
the performance of the obligation contained in the promise for 
which it is required. Dean Ballantine further says: 


“Tf we rationalize the doctrine of consideration, we shall find that 
the apparently arbitrary and technical rules of consideration furnish a 
touchstone or test of two substantive qualities in the transaction, viz.: 
(1) Is the engagement of the parties put on the basis of bargain, or is 
the real basis gratuitous? (2) If a bargain is found, does the subject 
matter given in exchange have sufficient possibility of value to be the 
foundation of a legitimate claim, or is it obviously insufficient?” 


Here is suggested the idea that consideration is merely for the 
purpose of showing that a bargain is contemplated. This leads 
to the natural conclusion that inquiry may be made as to the 
reasonableness of the proposed exchange. An idea of this sort 
was suggested in some of the cases dealing with the doctrine grow- 
ing out of the decision in Pinnel’s case. It has been generally 
recognized that the question of reasonableness was not involved 
in that decision. While one, dollar would not sustain a present 
proposed exchange for $1000, a beaver hat would.’ In Schnell 2. 
Nell * the court had the same thing in mind when it said: 


“In this case, had the one cent mentioned been some particular one 
cent, a family piece, or ancient, remarkable coin, possessing an inde- 
terminate value, extrinsic from its simple money value, a different view 
might be taken.” 


Consideration is not for the purpose of showing an intended 
business arrangement. In fact the transaction is sometimes meant 





5 Contracts, 7 Commercial Laws of the World, 81. 
6 5 Co. Rep. 117 (1602). 

7 Foakes v. Beer, 9 App. Cas. 605 (1884). 

8 17 Ind. 29. 
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to be gratuitous, and the requested consideration desired purely 
to meet the technicality. : 

The elements of simple contract are mutual assent and considera- 
tion. If either is lacking, there is no contract, whatever other 
obligation may arise. There are exceptions to.this general rule, 
such, for instance, as compromise cases, but the rule itself has been 
universally recognized. 

It might be well if what Dean Ballantine has described were the 
law, and if it were merely necessary that a contract should con- 
template a business relationship. This would be a question of 
fact, of which consideration would furnish some proof. It is sub- 
mitted that such is not our law. It is believed that a contract 
does not arise until consideration is furnished, and without this 
essentiai there is no legal obligation. If an act is requested, there 
is no promise until the act is performed. But when we say that a 
bilateral contract is contemplated we indicate by such language 
that a counter promise, 7. e., an obligation, is required by the parties 
as consideration. Such is the intention of the offer in the supposed 
case. But if the two promises when exchanged are binding, as 
they assuredly are, there must be a contract then and there. Sup- 
pose now the first promise is to pay money on a date and the second 
is to do an act at a subsequent time. If when the money is due it 
is properly tendered and refused and the tender is kept good, there 
would seem to be no doubt that the other party is bound to per- 
form when the subsequent date arrives and will break his contract 
if he refuses. Yet as the money has not been paid there has been 
no performance of the first promise, and hence according to the 
proposed hypothesis the second promise is without consideration. 
* Or suppose it is a case where the performance consists of the pay- 
ment of money on one side, and the delivery of a deed or other 
chattel on the other, both to be performed at the same time. In 
that event there are mutual and concurrent conditions, and a 
tender by either party puts the other in default. But a tender is 
not performance, and if performance is consideration, then the 
second party is bound to perform without consideration. 

In bilateral contracts the counter promise and not its performance 
would seem to be the consideration demanded, and hence it must 
be presently exchanged and the consideration cannot be future. 
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Sometimes there seems to be doubt in regard to “‘past considera- 
tion.” It is well settled that consideration cannot be “ past,’’ 
because in that case the so-called “past consideration” has already 
been furnished, and is not given in exchange for the intended 
promise. 

But in a unilateral contract the act must have been performed 
before the promise can arise, and hence at first blush it would 
appear to be “past.” The difference is that when an act is done 
pursuant to an offer it is performed in exchange for the proposed 
promise, while in instances of “past consideration” this is not so. 
In the latter case the thing desired has been given prior to the 
offer, and hence the offerer is no longer able tocomply. He cannot 
give that which is no longer his. 

Again, questions have always been raised concerning the nature 
of bilateral contracts. They were once described as follows: ® 


“When the consideration on each side is a promise the contract is 
- bilateral; a binding promise, the consideration of which is anything 
else than a promise, is a unilateral contract.” 


The question is, then, what is the consideration in bilateral con- 
tracts? Is it the counter promise or performance of such promise? 
As described above by Mr. Wald, it is generally believed to be the 
mutual promises each for the other. But it is suggested that there 
is a difficulty here. That the two promises must support each 
other, and neither can be a promise until the other becomes one. 
The first step is merely an offer, and must ripen into a promise to 
serve as consideration for the counter promise. But such counter 
promise must itself serve as a consideration for the original promise 
which springs from the other. Sir Frederick Pollock suggests 1 
that many objections might have been urged in the first instance, 
and substantially relies upon the settled law as obviating any 
difficulties which he intimates would lie were the proposition one 
of first impression." I must confess that the suggested difficulties 
have never impressed me. We start out with the technical re- 





9 Wald’s Pollock, 2 Am. ed., p. 12, note m. 

10 Pollock, Contract, 8 ed., p. 191. 

11 Whether, in any given case, there is a promise in law must be determined by the 
na.ure of the contemplated performance. For a discussion of this question see 
8 Harv. L. REV. 30, 14 id. 496, 16 id. 319. 
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quirement of consideration, something which must be given in 
exchange for a promise in order that it shall exist in law. Suppose 
the consideration asked in the offer is an act. Then there can be no 
promise until the act is completed, even though there may be 
mutual assent. But suppose the act is a bond under seal. Then 
when the bond is delivered the offer ripens at once into a promise, 
but not an instant earlier. At that precise point the requested 
consideration is furnished. In that case, however, the bond is 
complete by itself, and comes into existence without considera- 
tion. Let us see whether this makes any difference. When a 
promise is demanded, we have in reality an act requested. This 
act consists in giving something to which the law will annex the 
obligation of promise. Unlike the bond, the promise, to exist, must 
have its consideration, which is to be the counter promise. The 
instant one utters words of such a character as to constitute a 
promise if the element of consideration is found, the person so 
speaking has done his part towards giving the act asked, and it 
simply remains for the law to annex its obligatory character to it. 
At that point both parties put themselves where the law can act 
upon them. There appears to be no logical difficulty in saying 
that the law operates simultaneously upon each and thereby 
transforms each action into a promise, each mutually dependent 
upon the other. In all cases there must be some instant at which 
the law takes effect. This is so in the case of any obligation. A 
bond becomes such at the instant of delivery. Prior to that it is 
a mere paper writing. So each promise becomes an obligation 
when the action of each party makes it possible for the law to act 
upon each. : 

There may be very marked differences in result, if considera- 
tion is looked upon as an incident in the contract after it has 
arisen, rather than as an essential to its existence. Once con- 
cede that the contract becomes an obligation without considera- 
tion, then there would seem to be no good reason why consideration 
may not be waived by the promisor, but as its presence is essential 
to the origin of the contract it is not within the power of the parties 
to do without it. The law refuses to annex the obligation of con- 
tract to acts of the parties which lack this essential element. For 
this reason estoppel is inapplicable. This is not because there 
may not be a contract, some elements of which are done away 
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with by acts which result in estoppel or something analogous 
thereto. For example, mutual assent is generally an essential 
element, in fact is the characteristic of contract, and yet contracts 
frequently arise in which there is no actual assent. 

This is not true of consideration. The law as it has developed 
makes this particular requirement a necessity, which the parties 
cannot avoid. A gratuitous promise is not a contract: No one 
can waive the requirement of consideration because the law which 
affixes the obligation refuses to do so under such circumstances. 
Very true, this is peculiarly technical, and is by no means essential 
in its nature. But the rule is there, and no doctrine is more con- 
sistently enunciated than the one which says that consideration 
is requisite for a contract. 


With such importance attached to a technical requirement of 
the law, it is not unreasonable for the lay public to ask for a scien- 
tifically accurate definition of the term “consideration.” It is 
believed, however, that no satisfactory definition can be given. 
Deplorable as this may be, it seems nevertheless true. It is due 
to a lack of accurate legal terminology, which causes confusion 
when any form of words is used which attempts to explain. A 
definition to be of value should indicate within its own confines 
just what it describes. Otherwise it is certainly inaccurate, and 
may lead to erroneous conclusions. A distinguished authority 
on the law of contract ” suggests this definition: ‘Any surrender 
of a legal right may be a consideration for a promise.”’ This state- 
ment will strike anyone thoroughly familiar with the subject as 
accurate. But such person does not need any definition, and is not 
helped thereby. To anyone seeking knowledge, the above sug- 
gestion leaves him where he started. He may well inquire what 
is a “legal right.” Can we define such right in a way that will 
prove a divining-rod, and certainly indicate in advance whether 
in any given case there exists such a legal right to be surrendered? 
In other words, this proposed definition simply substitutes one 
question for another and answers neither. Any attempt to define 
_ a legal idea is indeed a “‘perylous chose.” 

We still maintain as requisite a technicality existing simply 





#2 Prof. T. D. Terry, 12 Col. L. Rev. 574. 
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because of its historical development, and involving such an impor- 
tant topic as contract. We envelop an obligation of everyday use 
with a legal rule, which is unnecessary, and which frequently 
works rank injustice. In view of this and other outgrown doctrines, 
it is not strange that the common-sense intelligence of the people 
leads them to regard law and lawyers with suspicion. 

A technical rule, however harsh, is less objectionable if clearly 
understood and consistently applied. Men may shape their con- 
duct to meet the requirement. But the doctrine of consideration 
is not so enforced. Neither courts nor thinking writers are willing 
to follow fearlessly wherever the rule may lead. Thus there seems 
to be no escape from possible injustice in certain cases where a 
unilateral contract is contemplated. Such an eminent authority 
as Sir Frederick Pollock refuses to follow the premises to their 
legitimate conclusion.“ It is inconceivable that the author does 
not understand the argument. Yet he attacks it by assuming 
other questions as involved, sets up an imaginary position as to 
acceptance, and then proceeds to knock down this rag baby of 
his own creation. If any one disapproves the result, why not 
recognize the force of the logic, and refuse to accept the rule 
on the simple ground that it works injustice? 

After all these years of discussion and adjudication, well-trained 
lawyers are still in doubt as to fundamental questions concerning 
consideration. There is not even a full agreement as to what it is. 
I believe that an able judge might, by an authoritative statement, 
overrule the entire doctrine, and declare that the common-law 
rule of consideration is not now enforced. This would require 
courage as well as an accurate knowledge of the subject. Such a 
bold course would be far preferable to any attempt to reach the 
same result by subterfuge, with talk about estoppel and the like. 
This indirect method only leads to confusion, doing more harm in 
the long run than it accomplishes possible good in the given case. 

But if the courts will not bring about this result, the time has 
come when the legislature should act. This could be accomplished 
by a brief statute stating in accurate terms that the doctrine of 
consideration is abolished. 

Clarence D. Ashley. 


New York UNIVERSITY. 





% Pollock, Contract, 8 ed., p. 26, note (c); 28 Law Quarterly Review, p. 100. 
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COLLECTION OF BRIEFS IN THE LAW LIBRARY. — The board of stu- 
dent advisers has collected in a bound volume, now in the law-school 
library, all the briefs drawn up in the law clubs last year. A list of 
those submitted in the Ames Competition is found on page 466 of this 
Review. They were carefully prepared by second-year men at con- 
siderable length, and are at the service of lawyers who may be working 
on points of law similar to those involved. 





DEFENSES TO ACTION ON FOREIGN JUDGMENT. — By the civil law a 
foreign judgment, in the absence of treaty or statutory provision, is 
reviewable on the merits. When approved it is declared executory and 
enforced directly.'_ At common law the rule is otherwise. A foreign 
judgment is conclusive on the merits, because it creates an obligation 
which is recognized like any other foreign-acquired right. This doctrine, 





1 Landesbrandcasse v. Assurances Belges, 21 Clunet 164, 3 Beale, Cases on Conflict 
of Laws, 365; Holker v. Parker, 21 Bulletin des Arréts 119, 3 Beale, Cases on Con- 
flict of Laws, 357. See 1 Piccott, FoREIGN JUDGMENTS, 9. 

2 Bank of Australasia v. Nias, 16 Q. B. 717; Godard v. Gray, L. R. 6 Q. B. 139; 
Hampton v. McConnell, 3 Wheat. (U. S.) 234. The Supreme Court of the United 
States has made an exception in the case of judgments rendered in foreign countries 
whose laws do not reciprocate. Hilton v. Guyot, 159 U. S. 113, 16 Sup. Ct. 139. In 
Taylor v. Hollard, [1902] 1 K. B. 676, the English court recognized a foreign judgment 
rendered in derogation of an English judgment. In some jurisdictions it is held 
that a foreign judgment is merely primé facie evidence of the cause of action for which 
it was rendered. Tourigny v. Houle, 88 Me. 406, 34 Atl. 158; Taylor ». Barron, 
30 N. H. 78. 
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besides being consistent,’ is supported by the strongest considerations 
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of expediency,* and involves a wholesome recognition of the codrdinate 
position of foreign courts. The enforcement of a foreign judgment, 
however, requires a new judgment.® 

Most of the defenses to an action upon a foreign judgment practically 
amount to a denial of the existence of the judgment. If the judgment 
was réndered without any real judicial proceedings, such as the decree 
of an arbitrary power,’ or without going into the merits of the contro- 
versy, as in the case of a mere nonsuit,* it will not be recognized as con- 
clusive. Want of jurisdiction on the part of the foreign court is the 
obvious and common basis of attack.’ But it is not enough that the 
foreign court has made a mistake of procedure; there must be an ab- 
sence of territorial jurisdiction by international law.!° By the better 
view a judgment based upon a penalty will not be enforced outside the 
state of its rendition." A sovereign might refuse to enforce a foreign 
judgment on grounds of policy,” although this is impossible in the United 
States in the case of sister-state judgments because of the federal Con- 
stitution.“ But an obvious misinterpretation of the law of the forum 
will not prevent the enforcement of a foreign judgment.“ Moreover, it 
is well established that the mere fact that an appeal has been taken does 
not affect the binding nature of a judgment.” Nor could the reversal of 
a judgment have any direct effect upon a foreign judgment even though 
the latter be based upon the reversed judgment.® This would seem ob- 
vious in view of the common-law conception of judgments as newly 
created rights. 

In a recent New York case, however, the court considered the reversal 
of a Wisconsin judgment a defense to a California judgment based 
upon the reversed Wisconsin judgment. Ellis v. Delafield, 153 N. Y. 
App. Div. 26. The result may be properly reached only on the ground 
that the reversal of the Wisconsin judgment afforded an equitable de- 





3 See 22 Harv. L. REv. 51. 
4 See Story, Conruict or Laws, § 607. 

5 See 1 Piccort, FOREIGN JUDGMENTS, 340, 355 fi. 

6 McElmoyle v. Cohen, 13 Pet. (U. S.) 312; Bennett ». Bennett, 63 N. J. Eq. 
306, 49 Atl. 501. It seems unscientific to enforce one right by creating another 
independent right of equal dignity. For a discussion of the doctrine of merger, see 
26 Harv. L. REV. 375. 

7 Sawyer v. Maine Fire and Marine Ins. Co., 12 Mass. 291. 

8 Hans v. Tierman, 53 Pa. St. 192. 

® Buchanan v. Rucker, 9 East 192. 

10 Pemberton v. Hughes, [1899] 1 Ch. 781. 

1 State of Arkansas v. Bowen, 20 D. C. 291; Addams v. Worden, 6 L. C. 237. 
Contra, Spencer v. Brockway, 1 Oh. 259. 

2 Cf. Kaufman v. Gerson, [1904] 1 K. B. sor. 

3 Fauntleroy v. Lum, 210 U. S. 230, 28 Sup. Ct. 641. 

“4 Godard »v. Gray, supra; Fauntleroy v. Lum, supra. 

4% Parkhurst v. Berdell, 110 N. Y. 386, 18 N. E. 123; Paine v. Schenectady Ins. Co., 
11 R. I. 411; Merchants’ Ins. Co. v. De Wolf, 33 Pa. St. 45. 

16 State v. Tillotson, 85 Kan. 577, 117 Pac. 1030. See Parkhurst v. Berdell, 110 
N. Y. 386, 392, 18 N. E. 123, 125-126. See Merchants’ Ins. Co. ». De Wolf, 33 Pa. 
St. 45, 46. It seems that in such a case, the court may vacate the judgment on 
motion even after the term at which it was rendered, contrary to the general rule 
at common law. See Heckling v. Allen, 15 Fed. 196, Merchants’ Ins. Co. v. De 
Wolf, supra. Cf. AEtna Ins. Co. v. Aldrich, 38 Wis. 107, 110-111. 
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fense, and was 2dmissible at law under the reformed code of procedure.!” 
The jurisdiction of equity to restrain a party from enforcing a judgment 
is undoubted.'* Although the California judgment created a new 
right, it was based upon a presupposition that has failed, so that it would 
be unconscionable to enforce the right. Relief by direct proceeding in 
California is clearly inadequate under the circumstances. Moreover, the 
defense is not open to the practical objection that it involves a reopening 
of the California judgment on the merits. Hence the New York court 
might well exercise its equitable power to modify the legal situation as 
is commonly done in the case of mortgages. The precise manner of 
accomplishing the result, being a matter of procedure, is governed by . 
the law of the forum. Thus fraud, although no legal defense to a judg- 
ment,'* may be a reason for restraining its enforcement, and in jurisdic- 
tions allowing equitable defenses at law, may be set up in an action 
upon the judgment.” 





THE EFFECT OF CHANGING THE USE OF LAND TAKEN BY EMINENT 
Domain. — Statutes conferring the power of eminent domain are strictly 
construed because the exercise of the power involves a compulsory tak- 
ing of private property.! In the absence of clear language authorizing 
the taking of a greater interest, the interest which may be taken is a 
right to use the land for the public purpose specified,? and upon aban- 
donment of this use the title of the original owner is unincumbered as 
before the condemnation. The nature of the interest which may be 
condemned is a question for the legislature,‘ and a fee simple will pass 
to the person exercising the power if the statute so provides.’ In such a 
case the original owner has no further interest in the land. He cannot 





17 See N. Y. Cope Civ. Proc., § 507; Foot v. Sprague, 12 How. Pr. (N. Y.) 355. 
18 Pearce v. Olney, 20 Conn. 544. 
cr v. Russell, 5 Wall. (U. S.) 290; Mooney ». Hinds, 160 Mass. 469, 36 
. E. 484. 
20 Ward ». Quinlivin, 57 Mo. 425; Levin v. Gladstein, 142 N. C. 482, 55 S. E. 371. 


1 Washington Cemetery v. Prospect Park & Coney Island R. Co., 68 N. Y. 591. See 
2 Lewis, Eminent Domarn, 3 ed., § 440. 

2 Washington Cemetery v. Prospect Park & Coney Island R. Co., supra; Attor- 
ney General v. Jamaica Pond Aqueduct Corporation, 133 Mass. 361. Ordinarily this 
right is called an easement. Proprietors of Locks and Canals on Merrimack River ». 
Nashua & Lowell R. Co., 104 Mass. 1. See CooLey, CONSTITUTIONAL LIMITATIONS, 
7 ed., 810. Where, as in the ordinary case, right to possession of the land is given, as 
where a railroad company condemns land for a right of way, some courts have held 
that this interest is not properly an easement, but is corporeal in its nature. Penn- 
sylvania Schuylkill Valley R. v. Reading Paper Mills, 149 Pa. St. 18, 24 Atl. 205; 
Western Union Telegraph Co. v. Pennsylvania R. Co., 195 U. S. 540, 25 Sup. Ct. 133. 
These courts agree, however, that the original owner can restrain an unauthorized use 
of the land and that the land reverts to the original owner on abandonment of the use 
for which it was taken. Lance’s Appeal, 55 Pa. St. 16; Lazarus v. Morris, 212 Pa. St. 
128, 61 Atl. 815. 

3’ Chambers v. Great Northern Power Co., 100 Minn. 214, 110 N. W. 1128; 
McCombs ». Stewart, 40 Oh. St. 647. 

* Fairchild v. City of St. Paul, 46 Minn. 540, 49 N. W. 325. 

5 Heyward »v. Mayor, etc. of New York, 7 N. Y. 314. Contra, Kellog v. Malin, 
50 Mo. 406. 
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complain if the land is put to a private use even though, as against the 
state, this use be wrongful,® and there is no right of reversion in him if 
the use for which the land was taken is abandoned.’ 

An interesting question arises when land condemned under a statute 
which gives only the right to use the land is afterwards put to a differ- 
ent public use from that for which it was condemned. In a recent Ne- 
braska case the defendant’s assignor condemned the right to flood the 
plaintiff’s land for a grist mill. An electric-light plant was later sub- 
stituted for the grist mill. The court refused to enjoin the flooding of 
the plaintiff’s land for the electric-light plant, provided the defendant 
pay for such damage, if any, as was caused by the operation of the 
electric-light plant over and above the damage which would have been 
caused by running the grist mill. Lucas v. Ashland Light Mill & Power 
Co., 138 N. W. 761 (Neb.). Certainly it seems a hardship if the de- 
fendant must pay over again for a new use which is no more burdensome 
than the old one. Such hardship seems to have had weight with the 
Ohio court in a similar case.* It is difficult, however, to escape the con- 
clusion elsewhere reached, that by the substitution of a new use for the 
old one, the old use is abandoned and the land reverts free to the original 
owner.® It would follow that in a proceeding instituted subsequently 
the owner would be entitled to full compensation as for the use of unin- 
cumbered land.!° If, however, before the old use is abandoned the 
legislature provides that land used for one public purpose be put to a 
different public use, the imposition of the new use effects relief from the 
burden of the old, and this should be taken into account in determining 
the compensation to be made for such imposition. Accordingly in such 
a case payment for the damage caused by the change in use would seem 
sufficient." The same reasoning would apply where a new use is con- 
demned under a general power of eminent domain before the old use is 
abandoned. 

It is sometimes said that the legislature can authorize a change from 
one public use to another public use of a kindred nature without com- 
pensating the owner.” But the land cannot be subjected to additional 





6 Currie ». New York Transit Co., 66 N. J. Eq. 313, 58 Atl. 308; Hamilton 2. 
Annapolis & Elk Ridge R. Co., 1 Md. Ch. 107. 

7 Malone ». City of Toledo, 34 Oh. St. 541; Rexford v. Knight, 11 N. Y. 308. 

8 Hatch v. Cincinnati & Indiana R. Co., 18 Oh. St. 92. 

® Pittsburg & Lake Erie R. Co. v. Bruce, 102 Pa. 23; Heard v. City of Brooklyn, 60 
N. Y. 242. 

10 The decisions in Hatch v. Cincinnati & Indiana R. Co., supra, and the principal 
case cannot be supported on the ground that the subsequent use was in reality not a 
new use, for in such a case no damage at all should be awarded. 

11 Murray v. County Commissioners of Berkshire, 12 Met. (Mass.) 455. Cf. In the 
Matter of the Village of Olean v. Steyner, 135 N. Y. 341, 32 N. E. 9. In some juris- 
dictions compensation for the right taken is not allowed to be diminished by the 
benefits received from the imposition of the use. See 2 Lewis, Eminent Domarn, 
§§ 687-603. If in these jurisdictions the benefit conferred by the relief from the old 
use could not be deducted, it should at least be considered that the right taken is 
taken over land which is not unincumbered but which is at the time subject to the 
old use, in which case the damages would not usually be large. Tufts v. City of 
Charleston, 2 Gray (Mass.) 271. 

12 See Curran v. City of Louisville, 83 Ky. 628, 632, 633; Chase v. Sutton Manu- 
facturing Co., 4 Cush. (Mass.) 152, 167, 168. 
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burden by the legislature without compensation,” and it is not per- 
ceived how it can be important that the new use is kindred to the old one 
if-in fact it imposes a heavier burden. And if the new use imposes no 
greater burden on the land than the old one it would seem that com- 
pensation need not be made whether the new use be kindred to the old 
one or not. 





REVISION OF ALIMONY DECREES. — Cases resulting in decrees for the 
payment of alimony form no exception to the general principle that what 
is once adjudicated is not to be retried.!_ Hence, in the absence of express 
reservation of the power to modify,? the decree conclusively determines 
the proper allowance under the then existing conditions and a revision 
can proceed, if at all, only on new facts. Upon proper allegations of the 
changed circumstances of the parties, revision is ordinarily allowed in cases 
of divorce a mensa et thoro * and in cases where alimony is granted without 
divorce.’ For in such cases the basis of the decree is merely the common- 
law right of the wife to support,® the pecuniary value of which must neces- 
sarily vary with the circumstances of the parties. In absolute divorce, 
however, the marriage relation is terminated and the property rights 
incidental to it are destroyed.’ In such cases some courts have reasoned 
that the basis of the decree is not only the right to support, but also the 
loss of these property rights as to which the adjudication must be final,® 
unless there is a statute ° expressly providing for a revision, or a reser- 
vation in the decree itself.!° A few other jurisdictions reach the same 
result on the doctrine, which would seem to be untenable, that the gen- 
eral rule forbidding the alteration of decrees applies to decrees for 
alimony even where there has been a substantial change in the circum- 





3 State v. Laverack, 34 N. J. L. 201. 


1 Petersine v. Thomas, 28 Oh. St. 596; Fischli v. Fischli, 1 Blackf. (Ind.) 360. Of 
course, a decree for alimony, like other decrees, is subject to modification for fraud or 
mistake. Senter v. Senter, 70 Cal. 619, 11 Pac. 782; Gray v. Gray, 83 Mo. 106. 

2 In some states it is more or less the practice to make this reservation in the de- 
cree. See 2 Bishop, MARRIAGE, Divorce, AND SEPARATION, § 875. Sometimes also 
the court orders a mere nominal alimony for the time being. See Lewsen v. Shotwell, 
27 Miss. 630. These decrees, it has been urged, should not be construed as settling 
what the court intended they should not settle. See 2 Bishop, MARRIAGE, DIVORCE, 
AND SEPARATION, § 875. 

3 Parker v. Parker, 61 Ill. 369; Blythe v. Blythe, 25 Ia. 266. 

4 Saunders v. Saunders, 1 Sw. & Tr. 72; Rogers v. Vines, 6 Ired. (N. C.) 293. 

5 Anonymous, 1 Desauss. Eq. (S. C.) 112; Beck v. Beck, 43 N. J. Eq. 668. 

® Garland v. Garland, 50 Miss. 694; Trotter v. Trotter, 77 Ill. 510. Some courts, 
however, disregard this reason when they award alimony in marriages void ab initio. 
Strode v. Strode, 3 Bush (Ky.) 227. Contra, 34 W. Va. 524. In such cases there should 
be relief in tort. See 22 Harv. L. REV. 307. 

7 See Barrett v. Failing, 111 U. S. 523, 525, 4 Sup. Ct. 598. See 2 NELSON, 
MARRIAGE, DIVORCE, AND SEPARATION, § 903. Cf. 16 Harv. L. REv. 521. 

8 Petersine v. Thomas, supra. See 2 NELSON, MARRIAGE, DIVORCE, AND SEPARA- 
TION, §§ 903, 933 4. : 

® Such statutes exist in Ark., Colo., Ga., Ill., Ia., Ky., Me., Mass., Mich., Minn., 
Miss., Mo., Neb., N. H., S. D., Vt., Wis. In some states revision is denied under a 
statute. Kerr v. Kerr, 59 How. Pr. (N. Y.) 255; Park v. Park, 18 Hun (N. Y.) 466.: 

10 There is an intimation that perhaps the terms of a decree of alimony may operate 
to exclude any future modification. See Hyde v. Hyde, 4 Sw. & Tr. 80, 81. 
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stances of the parties." The weight of authority, however, is to the 
effect that even in cases of absolute divorce the decree can be re- 
opened.” It is correctly pointed out that the decree is not intended 
as a final disposition of the property, but merely as an enforcement 
of the right to support; * and that the rule relating to the finality of 
decrees. is inapplicable to it, as to all decrees calling for action in the 
future." 

In jurisdictions allowing such revision, the question arises whether 
the same rule should obtain when the decree has incorporated an agree- 
ment of the parties. h a question is, of course, purely academic in 
those few states which still insist that any agreement of the parties 
during the pendency of a divorce suit must be entirely disregarded by 
the court as against public policy in tending to facilitate divorce. 
Where the incorporation of such an agreement is allowed, the mere 
incorporation is sometimes held sufficient to eliminate the possibility 
of revision.” Other courts deny revision on the more rational ground 
that such incorporation constitutes a recognition of it by the court 
and makes it binding, provided the married woman had capacity to 
contract.” The soundest view, however, has been adopted, it would 
seem, by those courts which declare that the decree is not an enforce- 
ment of the agreement, but the court’s own disposition of the question, 
which renders it subject to the court’s ordinary power of modification.'® 
A recent Maryland case, while subscribing to this view, denies revi- 
sion, nevertheless, on the ground that the agreement incorporated i in 
the decree obviously undertook to give the wife something more than 
alimony. Emerson v. Emerson, 45 Chic. Leg. N. 122 (Circ. Ct. of Bal- 
timore City). This refinement, however, would seem to be untenable. 
For, if the agreement is effective not as an agreement but as part of 
a decree, the intention of the parties becomes immaterial. Even if the 
court attempted to produce the same result as that intended by the 
parties, this decree, like all other decrees for alimony, necessarily in- 
cludes a provision for support. Therefore since it is to be carried out 
in the future, it should be subject to the general principles justifying 
modification of such decrees. 





ACTUAL COMPETITION AS AN ESSENTIAL ELEMENT IN UNFAIR TRADE 
Cases. — In modern times as trade has become more intricate the de- 


11 Walker v. Walker, 155 N. Y. 77, 49 N. E. 633; Kamp v. Kamp, supra. 
2 Stevens v. Stevens, 31 Colo. 188, 72 Pac. 1060; Barbaras v. Barbaras, 88 Minn. 
105, 92 N. W. 522. 

13 Tolman v. Leonard, 6 App.Cas. (D. C.) 224, 233. See PHELPS, JURIDICAL Equity, 

84. 

’ ie Keogh v. Pittston & Scranton St. Ry. Co., 195 Pa. St. 131; Township of Erin ». 
Detroit & Erin Plank-Road Co., 115 Mich. 465. ; 

% Cross v. Cross, 58 N. H. 3733 Wilson v. Wilson, 40 Ia. 230. 

16 Law v. Law, 64 Oh. St. 369, an. E. 560. See Olney v. Watts, 43 Oh. St. 499, 502, 
3 N. E. 354, 356. 

7 Martin v. Martin, 65 Ia. 255, 21 IN. W. 505; Henderson v. Henderson, 37 Or. 141, 
60 Pac. 597. On this line of reasoning it has been suggested that, following the analogy 
of separation agreements, it should be binding even though the wife had no capacity. 
See 21 Harv. L. REv. 146. 

18 Southworth »v. Treadwell, 168 Mass. 511; Storey v. Storey, 125 Ill. 608. 
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vices employed by dishonest traders to sell their goods by holding them 
out to the public as those of well-established manufacturers, have be- 
come more ingenious.' In order to protect the honest trader, courts of 
equity have steadily enlarged their jurisdiction.2 Not many years ago 
relief would be refused unless infringement of a technical trade-mark 
could be shown.’ But the law came to recognize that there was property 
in a business reputation and that a “passing off” of one’s goods as those 
of another by whatsoever means accomplished was a trespass upon 
this property. Thus a trader’s name,‘ his label,5 the distinctive dress 
of his goods,® although not themselves property, are symbols of this 
good-will property, and as such are entitled to protection. Upon this 
principle it is now well settled that equity will enjoin the use of a trade 
name where the plaintiff and the defendant deal in precisely the same 
article. 

A novel problem is presented, however, where the plaintiff’s trade name 
is employed in order to sell more readily a commodity of the same general 
class as those produced by the plaintiff but of a particular variety in 
which he does not deal. The Circuit Court of Appeals has recently 
held that no ground for relief is afforded in such a case. Borden’s Con- 
densed Milk Co. v. Borden’s Ice Cream Co., 45 Chic. Leg. N. 121 (C. C.A., 
Seventh Circ.). The holding is based on the ground that the only in- 
stances where the use of a name not a trade mark has been enjoined are 
those where precisely the same product is sold. But the interposition 
of chancery in trade-name cases where there is actual competition is 
not explained by any unique doctrine. It is but an illustration of equity’s 





1 See article by Edw. S. Rogers, 3 Itt. L. Rev. 551; Hopxins, UNFarr TRADE, 1. 

* Recovery at law for the infringement of a trade-mark seems to have been allowed 
in an action on the case prior to 1590. See Southern ». How, Poph. 143, 144. In 
1742 Lord Hardwicke held that a court of equity could not enjoin an infringement of 
a trade-mark. Blanchard ». Hill, 2 Atk. 484. But by 1833 the law had so far advanced 
that in Millington v. Fox, 3 Myl. & C. 338, it was held that an injunction should issue 
even though an actual fraudulent intent could not be shown. In this country the 
first instance of equitable interposition to protect a trade-mark seems to have been 
in 1844. Taylor v. Carpenter, 2 Sandf. Ch. (N. Y.) 603. But the doctrine that equity 
could enjoin a trader from passing off his goods as those of another by means of any 
device whatsoever is of very recent origin. For some of the earliest cases see Croft 
v. Day, 7 Beav. 84 (1843); Avery & Sons v. Meikle & Co., 81 Ky. 73 (1883); Weinstock 
v. Marks, tog Cal. 529, 42 Pac. 142. 

3 See Stokes v. Landgraff, 17 Barb. (N. Y.) 608 (1853); Condee, Swon & Co. ». 
Deere & Co., 54 Ill. 439 (1870). 

The distinction between a trade-mark and a trade name is often lost sight of by the 
courts. A technical trade-mark must be actually affixed to an article sent out into 
commerce. A generic descriptive or a geographical term cannot be a technical trade- 
mark. The fact that a trade-mark is not registered does not hinder it from being a valid 
trade-mark, nor is the converse true. A trade name on the other hand is the name em- 
ployed in trade to designate a particular business, or a certain article of commerce; 
there are no restrictions as to the kind of name that may be employed. The same 
term frequently is a trade-mark as well as a trade name. See PAUL, TRADE-MARKS, 
§ 160; BROWNE, TRADE-MARKS, 2 ed., §§ 91-141. 

4 Alligretti Chocolate Cream Co. 9. Keller, 85 Fed. 643; Chickering v. Chickering 
& Sons, 120 Fed. 69; Walter Baker & Co. ». Sanders, 80 Fed..889. 

5 Kronthal Waters v. Becker, 137 Fed. 649; Kostering v. Seattle Brewing & Malting 
Co., 116 Fed. 620. 

6 New England Awl & Needle Co. »v. Marlborough Awl & Needle Co., 168 
Mass. 154, 46 N. E. 386; Sterling Remedy Co. v. Spermine Medical Co., 112 Fed. 
1000. 
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protection of property from irreparable injury occasioned by unfair 
business. methods or practices. That this injury is threatened even in 
the absence of direct competition seems clearly demonstrable. The 
purchasing public will hardly know how many different products belong- 
ing to the same general class the owner of a valuable trade name may 
prepare and sell under that name. Surely the widespread belief that a 
trader sells a faulty, fraudulent, or even mediocre article would injure 
his business reputation and good will.’ It is also evident that the plain- 
tiff has acquired a good will in goods of the same class as those he sells 
but of a different variety; and that this will not be available to him, for 
sale to others, or if he subsequently desires to add that particular variety 
to his general line. It seems a short step for equity to extend protection 
to this property.® 

Furthermore, this is not in substance an extension of the existing law.® 
In cases involving technical trade-marks it is now generally held that a 
trade-mark used on one article cannot be appropriated by the maker of 
another article belonging to the same genus.!® Now the modern tendency 
is not to differentiate with nicety between a trade-mark and a trade 
name, but in every case to consider whether injury has been done to the 
plaintiff’s property in good will." Therefore it may well be argued that 
these trade-mark cases should be not merely close analogies but govern- 
ing authorities.” 

In cases where a defendant has not yet begun to use the disputed 





7 In cases involving imitation of a trade-mark this deception of the public has been 
held to occasion damage. See American Tobacco Co. v. Polacsek, 170 Fed. 117; 
Carroll v. Ertheiler, 1 Fed. 688; Wamsutta Mills v. Allen, 12 Phila. (Pa.) 535; Bass 
v. Feigenspan, 96 Fed. 206. 

Nor should the excellence or genuineness of the defendant’s commodity prevent the 
interference of equity, because the defendant has no right to subject the plaintiff to 
the danger of future deterioration in the quality of goods over which he has no con- 
trol. In the analogous trade-mark cases the relative merit of the counterfeit article 
is not inquired into. See cases cited supra. 

8 This element of damage has been taken into account where the passing off was 
accomplished by means of an imitation of a trade-mark. Collins v. Oliver Ames & 
— Corporation, 18 Fed. 561. But see Celluloid Manufacturing Co. v. Reed, 47 
Fed. 712. 

® In an English case where the plaintiffs had sold cameras that could be attached 
to bicycles under the trade name of Bicycle Kodak cameras, the defendants were re- 
strained from selling bicycles under the name of Kodak bicycles. Eastman Photo- 
graphic Materials Co., Ltd., v. John Griffith Cycle Corporation, Ltd., 15 R. P. C. 105. 
See also Eno ». Dunn, 15 App. Cas. 252. But cf. Joseph Lucas, Ltd., v. Fabry Automo- 
bile Co., Ltd., 23 R. P. C. 33. 

10 In trade-mark cases the following commodities have been held to be in the same 
class: cigarettes and smoking tobacco, American Tobacco Co. v. Polacsek, 170 Fed. 
117; muslin and shirts made out of muslin, Wamsutta Mills v. Allen, 12 Phila. (Pa.) 
535; liniment and medicated soap, Omega Oil Co. v. Weschler, 35 N. Y. Misc. 441, 
71 N. Y. Supp. 983. There have been cases on this very point which the courts in 
their anxiety to do equity have termed trade-mark cases when in fact there was only 
a question of “unfair trade” involved. See Amoskeag Manufacturing Co. v. Garner, 
54 How. Pr. (N. Y.) 297; Collins v. Oliver Ames & Sons Corporation, 18 Fed. 561. See 
BROWNE, TRADE-MaRKS, 2 ed., § 67. 

11 See Hopkins, UNFAIR TRADE, 1, 23, 28; HESSELTINE, LAW oF TRADE-MARKS 
AND UNFAIR TRADE, xliv; PAUL, TRADE-Marks, § 23. 

2 Within this rule goods might be said to be in the same class whenever the use of 
a symbol would enable an unscrupulous dealer to pass off spurious goods upon pur- 
chasers as genuine goods made by a well-known dealer. 
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trade name the arguments in favor of the interference of equity seem 
doubly cogent. To refuse relief may cause the plaintiff irreparable injury, 
while granting the injunction works no forfeiture upon the defendant, 
since under any other name the true merits of his wares will as well 
appeal to the public. 





EFFECT ON INCOMPLETE RELEASE OF APPOINTMENT OF DEBTOR AS 
Executor. — Where an incomplete transaction inter vivos presents 
clear evidence of an intention to make a gift or to release a debtor, the 
English courts in general have held that the appointment of the intended 
donee or debtor as executor perfects the gift or release! The vesting 
of the legal title to the estate in the executor is considered to supply the 
necessary legal formalities and to complete the transaction. But to 
deal adequately with the problem it is necessary to examine more closely 
the principles upon which this result may be reached in each of the two 
types of cases. 

The testator’s will at his death gives the legal title of all his personal 
property to his executor in trust for the fulfilling of certain duties. Under 
the early law the executor was presumed to take an absolute property 
in the residue. Later it was provided by statute in England that it 
should be conclusively presumed that the executor take no beneficial 
interest, but hold any residue in trust for the next of kin or residuary 
legatee, and this presumption could be rebutted only by evidence on 
the face of the will.’ It is submitted that under such a statute, the effect 
of making the intended donee executor would not be to complete the 
gift, since a contrary intent is implied into the will by what is in effect 
a statutory rule of construction. In America a similar result would 
probably be reached, even in the absence of a specific statute, by a con- 
struction of the will itself.5 





1 Strong v. Bird, L. R. 18 Eq. 315 (release); In re Applebee, [1891] 3 Ch. 422 (re- 
lease); In re Griffen, [1899] 1 Ch. 408 (release); Im re Stewart, [1908] 2 Ch. 251 (gift 
of bonds). Contra, In re Hyslop, [1894] 3 Ch. 522 (release); Battle v. Knocker, 46 
L. J. Ch. 159 (gift of a house). Cf. early cases, Byrn v. Godfrey, 4 Ves. 5 (accord); 
Wekett v. Raby, 2 Bro. P. C. 386 (contra); Brown v. Selwin, 3 Bro. P. C. 607 (contra). 
Cf. Sibthorp ». Moxon, 3 Atk. 579. 

2 The presumption that the executor took beneficially could not be defeated by 
parol evidence, to make him trustee of the residue for the next of kin. White »v. 
Williams, 3 Ves. &. B. 72. If, however, a non-conclusive contrary intention seemed 
to be shown on the will, parol evidence could be brought in to show the testator’s 
real intention. Walton v. Walton, 14 Ves. 318; Mallabar v. Mallabar, Cas. ¢. Talb. 78. 
See Story, Equity JURISPRUDENCE, 13 ed., § 1208, n. 1. 

3 yt Geo. IV. & 1 Wa. IV., c. 40; Love v. Gaze, 8 Beav. 472. 

¢ Battle v. Knocker, supra. Contra, In re Stewart, supra. Where a residuary 
legatee is appointed, the use of apr evidence to deprive him of part of the residue 
would be clearly against the Wills Act. 

5 See note 10, infra. The particular question under discussion does not seem to 
have arisen in America, but either by express statute, by construction of the Statute 
of Distribution, or by decision, the executor in most states must hold any residue in 
trust for the next of kin, and parol evidence would probably not be admitted to effect 
a different result. Paup v. Mingo, 4 Leigh (Va.) 163; Hays v. Jackson, 6 Mass. 148, 
152; Nickerson v. Bowly, 49 Mass. 424, 431; Hill v. Hill, 2 Hayw. (S. C.) 298; Dunlap 
v. Ingram, 4 Jones Eq. (S. C.) 178; Broome v. Alston, 8 Fla. 307; Chamberlin’s Appeal, 
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The question of the incomplete release is, however, different. Under 
the English law the appointment of a debtor as executor completely 
destroys the debt.* This is based on the theory that as an executor can- 
not sue himself the legal liability is cut off, and a voluntary destruction 
of the liability destroys the whole chose in action. But equity considered 
that it was inequitable for the debtor to be excused from liability by 
what might be termed a legal accident. Therefore to carry out the 
probable intention of the testator which the law could not do, it forced 
the executor to hold an amount of his own property equal to the debt, 
in trust for the next of kin.’ Two questions then arise: (1) Will the fact 
that the testator would have desired the debt to be released prevent the 
raising of this equitable liability? (2) Does any rule of law exclude evi- 
dence of this fact? 

In cases of resulting trusts, where evidence of a contrary intention 
can be admitted, the rise of the equitable duty or liability will be pre- 
vented.* Again, where the legal liability of a debtor is released by the 
destruction of a specialty, an equitable liability will arise unless it appears 
that the act was accompanied by an intent to release the debtor. Since 
equity in the facts under discussion raises a trust, as an aid to the law, 
only for the purpose of carrying out what probably would have been the 
intention of the testator, it does not seem illogical from these analogies 
that equity should refuse to raise a trust if it can be shown that the 
testator would have intended otherwise.® It is clear that no actual intent 
appears on the face of the will, from the mere appointment of an executor, 
that he hold a part of his own property in trust for the next of kin.!° 
Nor is there any statutory rule of construction which implies this inten- 
tion from the appointment. 

It is clear also that the admission of evidence of this intention does not 
give effect to a parol testamentary disposition. The asset to which it 
indirectly relates has been destroyed as the legal result of the debtor’s 


































7o Conn. 363, 39 Atl. 734; Linnott ». Kenaday, 14 App. Cas. (D. C.) 1; Wilson »v. Wil- 
son, 3 Binney (Pa.) 557. 

6 Wankford ». Wankford, 1 Salk. 299. See Nedham’s Case, 8 Co. 135, 136. See 
WoeERNER, AMERICAN LAW OF ADMINISTRATION, § 311; WruiaMs, EXEcuTors, 7 Am. 
ed., 624 et seq. 

HH | i Carey v. Goodinge, 3 Bro. C. C. 110; Freakley v. Fox, 9 B. & C. 130; Berry v. 
Ht Usher, 11 Ves. 87. 













8 Mallabar v. Mallabar, Cas. ¢. Talb. 78; Benhow v. Townsend, 2 L. J. Ch. 215; 
Jackson »v. Feller, 2 Wend. (N. Y.) 465. 

® While the attempt to release the debt before death is not much evidence that the 
testator intended the will to operate as a release, yet it is evidence that he would not 
have intended the debtor to pay his debt to the next of kin. 

10 Tt is true that the use of certain words is considered to imply the intent to accom- 
plish a particular legal effect. And in England by rules of construction parol evidence 
to prove that some other effect was intended is not always admissible. For instance, 
| it cannot be shown that an express trustee was intended to take beneficially. Croome 
iW v. Croome, 59 L. T. R. 582. And the same reasoning is likely in America to exclude 
evidence that property, passed directly to an executor by his appointment, is not in- 
tended to be held in trust. On the other hand, when A. pays B. for a conveyance from 
B. to C., a resulting trust arises for A., but may be rebutted by evidence of a contrary 
intent. "Jackson v. Feller, 2 Wend. (N. Y.) 465. In the facts under discussion the 
equitable liability is not attached to any property passed by the will but to the execu- 
tor’s own estate. It is difficult to imply merely from the words appointing an executor 
any actual intention that this new debt shall arise in equity. 
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becoming executor. This evidence then merely proves circumstances 
which may or may not impose an equitable liability on the executor’s 
estate and would therefore seem admissible. The decision in a recent 
English case, that the appointment of the debtor as executor after an 
ineffective release inter vivos extinguishes the debt, seems therefore sound. 
In re Pink, [1912] 2 Ch. 528." 





THE DomiciLE oF A Wire. — At common law, a husband and wife 
were considered as a single legal unit. Being but one unit they had 
but one domicile, which was that of the husband.! In the main this 
theory persists to-day, but certain modifications of the rule have been 
made in connettion with divorce. Since only the domiciliary sovereign 
can dissolve a marriage,? a wife at common law would be required to 
sue for a divorce at her husband’s domicile, no matter to what place he 
may have removed it.’ As a relief from this manifest injustice, the wife 
is allowed to have a separate domicile for the purpose of securing a di- 
vorce. The rule which prevails in most American jurisdictions is that 
the wife may establish a separate domicile for-this purpose wherever she 
resides animo manendi, providing she has a good cause for divorce.* A 
few courts hold that this separate domicile can only be established in 
the same jurisdiction as the last matrimonial domicile. On the other 
hand, English courts have adhered more closely to the common-law rule 
and have required the wife to sue for divorce at her husband’s domicile; ® 
but they allow her to sue at the last matrimonial domicile when the 
husband left it in order to deprive her of this right, on the theory that 
the husband’s act is a fraud on the wife and that he cannot be allowed 


to take advantage of his own wrong.’ 

The idea that the wife’s domicile may depend on acts of the husband 
having no connection with the cause of divorce is extended even further 
in a recent English case. A marriage occurred in England between an 
Englishwoman and a domiciled Greek, but no matrimonial domicile was 
established anywhere. The marriage was annulled in Greece on the ground 





1 Strong v. Bird, supra; In re Applebee, supra; In re Griffen, supra. Contra, In re 
Hyslop, supra. By statute and decision in many American jurisdictions the debt is 
not extinguished at law, by the appointment of the debtor as executor. It would 
still be a legal asset, therefore, and parol evidence could not be brought in to affect 
its disposition. See WoERNER, AMERICAN LAW OF ADMINISTRATION, § 311; 2 WIL- 
LiaMs, Execurors, 6 Am. ed., 1488 et seq. 


1 See 1 Bi. Comm. 442. 

2 Wilson v. Wilson, 2 P. D. 435; State v. Armington, 25 Minn. 29; People v. Dawell, 
25 Mich. 247. 

8 See WHARTON, CoNFLIcT OF Laws, 3 ed., § 224. 

4 Ditson v. Ditson, 4 R. I. 87; Chapman v. Chapman, 129 IIl. 386, 21 N. E. 806; 
Smith v. Smith, 43 La. Ann. 1140, 10 So. 248. 

5 See Burtis v. Burtis, 161 Mass. 508, 511, 37 N. E. 740, 741; Haddock v. Haddock, 
201 U. S. 562, 570, 26 Sup. Ct. 525, 527. This rule is followed in European countries. 
See WHARTON, CONFLICT OF Laws, 3 ed., 445, n. 2. 

6 Le Mesurier v. Le Mesurier, [1895] A. C. 517; Tollemache v. Tollemache, 1 Sw. & 
Tr. 577; Wilson v. Wilson, L. R. 2 P. D. 435. 

7 See Deck v. Deck, 2 Sw. & Tr. 90. This rule seems to confer only a right to sue 
at the last matrimonial domicile. Le Sueur v. Le Sueur, 1 P. D. 139. 
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that no Greek priest had been present at the ceremony. The wife, hav- 
ing returned to England, sued for a divorce, and the court assumed juris- 
diction on the ground that, since the husband had taken an adverse 
advantage of his domicile, the wife reverted to her domicile of origin.® 
Stathatos v. Stathatos, 57 Sol. J. 114, 29 T. L. R. 54 (Eng., P. D., Nov., 
1912). Although it is difficult to see how the husband took an adverse 
advantage of his domicile when he merely obeyed the law of his sovereign, 
the result would be easily reached by the sounder theory of the American 
courts. Theoretically, the right of a wife to obtain a separate domicile 
should depend upon her living in a place animo manendi and her legal 
capacity to acquire a different domicile from her husband’s. It is sub- 
mitted that she has such a capacity when she is not under a legal duty 
to live with him, and she is relieved from this duty when she has a good 
cause for divorce. It would seem that a court must primarily decide 
whether or not she has a good cause for divorce. Therefore the husband’s 
actions should only affect the question of the wife’s domicile if they 
in themselves supply cause for a divorce. 

Although she have cause for divorce, a wife’s right to have a separate 
domicile is not absolute. It has been held that if she unreasonably 
delays in suing for divorce her right of action is destroyed, so that her 
separate domicile seems conditioned upon her petitioning for divorce 
within a reasonable time.’® Moreover, it is doubtful if she can have 
this separate domicile for any purpose other than divorce. In no other 
case do strong practical considerations exist as in the case of divorce, 
which would justify a departure from the historical rule that every inci- 
dent of the marriage continues as long as the status itself. It does not 
seem unreasonable to make other rights depend on the termination of 
that status." 





8 The suggestion that the wife’s domicile of origin revived might lead to most un- 
desirable results, as for instance if her domicile happened to be in Australia. It may 
be doubted whether the court uses the expression “domicile of origin” in its literal 
sense, or merely means the domicile which the wife had immediately preceding the 
marriage. The court relies upon a dictum in Ogden v. Ogden, in which Sir Gorrel 
Barnes uses the expression “original domicile,” and the context seems to indicate 
that he meant the domicile preceding marriage. See Ogden v. Ogden, [1908] P. D. 
46, 82. 

® Suter v. Suter, 72 Miss. 345, 16 So. 673. See Cheely v. Clayton, 110 U. S. 701, 
705, 4 Sup. Ct. 328, 330; Hood »v. Hood, 11 Allen (Mass.) 106, 199; Loker v. Gerald, 
157 Mass. 42, 45, 31 N. E. 709, 710. The result of these cases seems to make the fact 
as to whether or not the wife has a good cause of divorce a jurisdictional question. 
Contra, Johnson v. Johnson, 57 Kan. 343, 46 Pac. 700. However, it is only when the 
decision of one court is attacked in another jurisdiction that this question would be 

uarely in issue. 

10 Beauclerk v. Beauclerk, [1891] P. D. 189; Smith v. Smith, 43 N. H. 234; Barker 
v. Barker, 63 N. J. Eq. 593, 53 Atl. 4. 

4 Re Wickes, 128 Cal. 270, 60 Pac. 867. But most of the few decisions upon this 
point are contrary to the view here expressed, two of three cases holding that a wife’s 
will may be probated in her separate domicile, and another deciding that this gives 
her such diversity of citizenship as to entitle her to sue in the federal courts. Shute 
v. Sargent, 67 N. H. 305; Matter of Florance, 54 Hun (N. Y.) 328; Watertown ». 
Greaves, 112 Fed. 183. The reasoning of these cases, it is submitted, is unsound. 
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AGENCY — Princrpat’s LiaBILiry TO. THIRD PERSONS IN TORT — FRAUD: 
LIABILITY OF PRINCIPAL FOR FRAUD OF AGENT COMMITTED FOR BENEFIT OF 
AGENT. — The defendant’s clerk, who conducted the defendant’s conveyanc- 
ing business without supervision, fraudulently induced the plaintiff to con- 
vey her property to him, and then disposed of the property for his own benefit. 
Held, that the defendant is liable. Lloyd v. Grace, Smith, & Co., [1912] A. C. 
716. 

The House of Lords in this case overrules the former English doctrine that 
a principal is not liable for the fraud of an agent unless benefited by the 
fraud. British Mutual Banking Co. v. Charnwood Forest Ry. Co., 18 Q. B. D. 
714. See Ruben v. Great Fingall Consolidated, [1906] A. C. 439, 446; White- 
church v. Cavanagh, [1902] A. C. 117, 141. The American cases make no 
such requirement. Tome v. Parkersburg Branch R. Co., 39 Md. 36; McCord | 
v. Western Union Tel. Co., 39 Minn. 181. The principal’s liability for con- 
tracts made by his agent has never been thus limited. Hambro v. Burnand, 
[1904] 2 K. B. 10; North River Bank v. Aymar, 3 Hill (N. Y.) 262. The 
principal case, in assimilating the fraud cases to the contract cases, correctly 
decides that the motive of the agent, which is material in creating other tort 
liability, has here no logical bearing. The fundamental question as to which 
of the two innocent parties should bear the loss should be resolved against 
the principal when the defrauded party has dealt with an agent, and his acts 
are of the very kind which he is employed to do. 


BILLs AND Notes — PAYMENT AND DISCHARGE — MAKER NOT DISCHARGED 
BY INDORSER’S PAYMENT TO INDORSEE. — The indorser of a note paid the 
full amount of the note to the indorsee. The latter retained possession of 
the instrument, and subsequently sued the maker. Held, that he can recover 
(Ol 5 amount of the note. Bierce v. State National Bank, 127 Pac. 856 

Okla.). ; 

The acceptor of a bill is not discharged by the drawer’s payment to the 
indorsee. Jones v. Broadhurst, 9 C. B. 173; Bank of Montreal v. Armour, 
9 U.C.C.P. 401. Contra, Bacon v. Searle, 1 H. Bl. 88. Most of the few cases 
where the instrument is a note properly follow the bill cases. Madison Square 
Bank v. Pierce, 137 N. Y. 444; Bank of America v. Senior, 11 R. I. 376. The 
drawer or indorser, upon payment to the indorsee, can obtain the instrument 
and hold the acceptor or maker on it, as such payment is not an extinguishment. 
Callow v. Lawrence, 3 Maule & S. 95; Hartzell v. McClurg, 54 Neb. 316, 74 
N. W. 626. Therefore the indorsee, when he retains and sues on the instru- 
ment, is simply enforcing the drawer’s or indorser’s rights. Hence he holds 
the money recovered in trust for the drawer or indorser. See Cook v. Lister, 
13 C. B. N. Ss. 543, 591; Thornton v. Maynard, L. R. to C. P. 695, 698. To 
cases where the person who pays the indorsee is an accommodated party this 
reasoning is of course inapplicable. See Madison Square Bank v. Pierce, 
supra, 450; Cook v. Lister, supra, 591. 


ConFiict oF Laws — JURISDICTION FOR Divorce — Divorce DECREE AT 
MATRIMONIAL DOMICILE ENTITLED TO FULL FAITH AND Crepit. — A wife de- 
serted her husband in the state where they had a matrimonial domicile and 
went to another jurisdiction. The husband procured a divorce in the court 
of his state. Later the wife brought an action for divorce and alimony in the 
jurisdiction to which she had fled. In this action the husband pleaded the 
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divorce decree given at the matrimonial domicile. The plaintiff demurred to 
the plea. Held, that the demurrer should be overruled. Thompson v. Thomp- 
son, 226 U.S. 551, 33 Sup. Ct. 129. 

The court reaffirms the doctrine established byits former decisions, that a di- 
vorce decree is entitled to full faith and credit only when it is givenby the state 
of the matrimonial domicile, or when personal service is made upon the party 
not domiciled within the jurisdiction making the decree. Atherton v. Atherton, 
181 U.S. 155, 21 Sup. Ct. 544; Cheever v. Wilson, 9 Wall. (U. S.) 108. See Had- 
dock v. Haddock, 201 U.S. 562, 567, 26 Sup. Ct. 525, 526. But the decision in the 
principal case would be reached upon any of the theories of divorce jurisdic- 
tion adhered to in other courts. Cf. Larquie v. Larquie, 40 La. Ann. 457, 4 So. 
335; Burtis v. Burtis, 161 Mass. 508, 37 N. E. 740; Le Mesurier v. Le Mesurier, 
[1895] A. C. 517. See 19 Harv. L. REv. 586; 21 id. 206. 


ConFLict oF Laws — JURISDICTION FOR DIvoRCcE — SEPARATE DomIcILE 
or Wire.—A Greek, domiciled in his native country, married an English- 
woman at her domicile in England. No matrimonial domicile was ever estab- 
lished. A Greek court annulled the marriage because the ceremony was not 
performed in the presence of a Greek priest, as required by the laws of Greece. 
The husband married again, and the wife, having returned to live in England, 
sued for a divorce. Held, that the divorce will be granted. Sitathatos v. 
Stathatos, 57 Sol. J. 114, 107 L. T. R. 592, 29 T. L. R. 54 (Eng., P. D., 1912). 
See NOTES, p. 447. 


ConFLict oF LAwS — RECOGNITION OF FOREIGN JUDGMENTS — REVERSAL 
OF JUDGMENT AS DEFENSE TO JUDGMENT BASED UPON REVERSED JUDGMENT. — 
In an action in New York on a Wisconsin judgment, the defendant set up a 
California judgment by way of counterclaim. The California judgment was 
based upon a reversed Wisconsin judgment. The plaintiff had obtained an 
order vacating the California judgment, but the validity of this order was 
questionable. Held, that the reversal of the Wisconsin judgment is a defense 
to the California judgment based upon it. Ellis v. Delafield, 153 N. Y. App. 
Div. 26. See NOTES, p. 437. 


¢ CONSTITUTIONAL LAW — PERSONAL RicHtTs: RELIcIous LIBERTY — Con- 

STITUTIONALITY OF FEE TO SUPPORT CHRISTIAN ASSOCIATION IN STATE COL- 
LEGE. — The board of regents of a state college in Oklahoma required, as a 
condition precedent to admission, the payment of a fee, part of which was de- 
voted to the maintenance of a Young Men’s Christian Association. The state 
constitution provided that “No public money . . . shall ever be appropriated, 
. . . directly or indirectly, for the use, benefit or support of any sect, church, 
denomination, or system of religion. . . .” Held, that the requirement of the 
fee is unconstitutional. Connell v. Gray, 127 Pac. 417 (Okla.). 

The Young Men’s Christian Associations, having for their avowed purpose 
the spread of Christianity and a membership test based on belief in orthodox 
Christian principles, seem well within the constitutional provision prohibiting 
public support to any “system of religion.” Requiring a fee to support such 
organizations as a condition precedent to matriculation seems a clearer con- 
stitutional violation than Bible reading in public schools, which under similar 
provisions has been held unlawful. State ex rel. Weiss v. District Board, 76 Wis. 
177, 44 N. W. 967; People ex rel. Ring v. Board of Education, 245 Ill. 334, 92 
N. E. 251. Other cases apparently opposed to these declare exercises based on 
the Bible lawful when unaccompanied by comment, and non-compulsory, but 
these were decided under constitutions whose provisions were much less com- 
prehensive than the one in the principal case. Moore v. Monroe, 64 Ia. 367, 
20 N. W. 475; Pfeiffer v. Board of Education, 118 Mich. 560, 77 N. W. 250. 
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CorPORATIONS — Directors — LIABILITY OF DIRECTORS FOR EXCESSIVE 
SALARIES Paip TO THEMSELVES AND OTHER EMPLOYEES. — The directors of 
a corporation paid an extra nine per cent dividend to all stockholders who 
were employees. The dividends were regarded’ by the court as additional 
salaries. The directors showed no satisfactory reason for such a discrimina- 
tion in salaries or dividends. The plaintiff, a minority stockholder, brought 
a representative action against the directors to recover for the corporation 
the money thus expended. Held, that the directors are liable for the extra 
salaries paid to themselves, but not liable for the sums paid to other employees. 
Godley v. Crandall & Godley Co., 48 N. Y.L.J.1651 (N. Y. App. Div., Dec., 1912). 

The directors of a corporation have no power to vote themselves salaries. 
Mallory v. Mallory Wheeler Co., 61 Conn. 131; Butts v. Wood, 37 N. Y. 317. 
If they appropriate salaries so voted it is clear that a stockholder may main- 
tain a representative action against them to recover the money for the corpora- 
tion. Jacobson v. The Brooklyn Lumber Co., 184 N. Y. 152, 76 N. E. 1075; 
Eaton v. Robinson, 18 R. I. 396, 27 Atl. 595. Furthermore, a director who 
permits his subordinates to misappropriate corporate funds is personally 
responsible for their peculations. Latimer v. Veader, 20 N. Y. App. Div. 
418, 46 N. Y. Supp. 823. So is a director who wilfully or negligently permits 
an exorbitant salary to be paid to a relative whom he has induced the cor- 
poration to employ. Mutual Life Ins. Co. v. McCurdy, 118 N. Y. App. Div. 
815, 827, 103 N. Y. Supp. 829, 837. Cf. Doe v. Northwestern Coal and Transporta- 
tion Co., 78 Fed. 62. Or a director who pays an officer for past services, 
performed for another consideration already given. Ellis v. Ward, 137 Ill. 
509, 25 N. E. 530. The principal case presents an analogous situation. If 
the dividends are “extra salaries” for the directors, they must be “extra 
salaries” for the other stockholding employees. No corresponding addition 
in the quality or quantity of work is received by the corporation in return. 
Clearly such payments by the directors are a breach of their fiduciary duty 
for which also they should be held personally liable. See 25 Harv. L. Rev. 


553- 


CORPORATIONS — JURISDICTION OF EQUITY TO INTERFERE WITH INTERNAL 
MANAGEMENT OF FOREIGN Corporation. — A director of a foreign corpora- 
tion filed a petition for a mandamus to compel his fellow directors to permit 
his inspection of certain books of the company. The residence of the parties 
and the office where the books were kept were in the local jurisdiction. Held, 
that a mandamus will issue. Machen v. Machen & Mayer Electrical Mfg. Co., 
85 Atl. 100 (Pa.). 

The rule has often been stated that, although the parties and the subject 
matter may be before the court, equity has no jurisdiction where the internal 
affairs of a foreign corporation are in question. Condon v. Mutual Reserve 
Fund Life Association, 89 Md. 99, 42 Atl. 944; Taylor v. Mutual Reserve Fund 
Life Association, 97 Va. 60, 33 S. E. 385. This rule seems to be approved in 
the principal case as a necessary qualification to granting the relief desired. 
Admittedly such an assumption of internal control as appointing a receiver is 
exclusively within the jurisdiction of the home court, since the state which 
created may alone dissolve. Parks v. United States Bankers’ Corporation, 140 
Fed. 160; Stafford & Co. v. American Mills Co., 13 R. I. 310. The reasons for 
the broad statement of the doctrine, however, seem confined to public expedi- 
ency. See Howell v. Chicago & North Western Ry. Co., 51 Barb. (N. Y.) 378; 
State ex rel. Watkins v. North American, etc. Co., 106 La. 621, 631, 31 So. 172, 
178. Under the broad rule a just claim may be defeated by a purely formal 
argument. But the jurisdiction of equity, where both parties are before the 
court, to decree the conveyance of foreign land has been generally conceded. 
Gardner v. Ogden, 22 N. Y. 327; Penn v. Lord Baltimore. 1 Ves. Sr. 444; McGee 
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v. Sweeney, 84 Cal. 100, 23 Pac. 1117. Furthermore, a recent tendency of equity 
jurisdiction is to permit decrees to operate even affirmatively in another state, 
whenever the substantial rights of the parties so require. Rickey Land & 
Cattle Co. v. Miller, 218 U. S. 258, 31 Sup. Ct. 11; California Development Co. 
v. New Liverpool Salt Co., 172 Fed. 792. Where the local court can render an 
effective decree, it is submitted that the rule in question should be no bar to 
granting the relief. State ex rel. Watkins v. North American, etc. Co., supra. 


CRIMINAL LAw — ATTEMPT — JURISDICTION. — A New Jersey statute made 
it a crime to advise another to register illegally as a voter. The accused, a 
resident of New Jersey, wrote a letter to a resident of Pennsylvania, advising 
him to register illegally as a voter in New Jersey. This letter was never re- 
ceived. Upon an indictment in New Jersey for the statutory crime, the jury 
found the defendant guilty of an attempt. Held, that the conviction should be 
set aside. State v. Stow, 84 Atl. 1063 (N. J. ). 

' The criminal act aimed at by the statute is the communication of the 
advice. Cf. Lindsay v. State, 38 Oh. St. 507; Foute v. State, 15 Lea (Tenn.) 
712; Mills v. State, 18 Neb. 575, 26 N. W. 354. But considering the serious 
character of the crime attempted, that part of the act in the jurisdiction of 
New Jersey, 7. e., mailing the letter, would seem to be sufficiently near to 
completion to be punishable as an attempt. But it is necessary that the 
physical act contemplated by the defendant should be a crime; for the at- 
tempt is only a wrong to the state because of its connection in the actor’s mind 
with some actual crime. See Regina v. McPherson, Dears. & B. 197, 201. It 
has been held that this crime may be one against an adjoining state, at least 
if the act contemplated is criminal in both jurisdictions, perhaps because the 
attempt may otherwise escape punishment. King v. Krause, 18 T. L. R. 238. 
See State v. Terry, 109 Mo. 601, 622, 19 S. W. 206, 212; 15 Harv. L. REv. 672; 16 
Harv. L. REv. 491, 507. In the principal case, however, the act contemplated 
is that of advising a man in Pennsylvania to register illegally in New Jersey, 
which is not a crime by any law. 


CrimInaL Law — Speciric INTENT — ASSAULT WITH INTENT TO KILL. — 
The defendant shot at A. with the intention of killing him, but accidentally 
hit and wounded B. He was indicted for assault with intent to kill B. under 
a statute which made criminal an assault with intent to kill. Held, that the 
defendant may be convicted under the indictment. State v. Gallagher, 85 
Atl. 207 (N. J.). , 

The unintentional killing of one person in the attempt to kill another is 
murder. The requisite mental element, malice aforethought, exists in the 
general felonious intent. Gore’s Case, 9 Co. 81 a. But when by statute specific 
intent is made a part of a crime, that particular intent must be proved. State 
v. Taylor, 70 Vt. 1, 39 Atl. 447; Simpson v. State, 59 Ala. 1. Thus a person in- 
tending to shoot A. but accidentally shooting B. cannot properly be convicted 
of assault upon B. with intent to kill him. People v. Keefer, 18 Cal. 636; State 
v. Mulhall, 199 Mo. 202, 97 S. W. 583. Contra, Callahan v. State, 21 Oh. St. 306. 
But in such case he may properly be convicted of assault upon B. with intent 
to kill, for an intent to kill anyone is then obviously sufficient. State v. Thomas, 
127 La. 576, 53 So. 868. See Mathis v. State, 39 Tex. Cr. App. 549, 47 S. W. 
464. Cases where A. shoots at B. supposing him to be C. should also be dis- 
tinguished, for there is a specific intent to kill the man shot at. Regina v. 
Smith, Dears. C. C. 559; McGehee v. State, 62 Miss. 772. A proper indictment 
would have been possible under the statute in the principal case which requires 
only an intent to kill. N. J. P. L. 1906, p. 430; State v. Thomas, supra. Where 
the indictment goes beyond the statute in requiring an intent to kill the person 
hit, the weight of authority holds that such must be proved. State v. Shanley, 
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20 S. D. 18, 104 N. W. 522. Contra, Walker v. State, 8 Ind. 290. But a differ- 
ent result in New Jersey may be based on the criminal procedure statute which 
allows reversal only when the defect in form substantially prejudices the de- 
fendant in maintaining his defense. N. J. Crm. Proc. Act, 1898, § 163. 


































DEEDS — CONSTRUCTION AND OPERATION IN GENERAL — WARRANTY DEED 
oF TrmBeErR. — For consideration the plaintiffs by warranty deed conveyed to 
the defendant, its heirs and assigns forever, all pine and cypress timber on cer- 
tain land with the right to enter on the land for full turpentine and timber 
purposes. Thereafter for ten years the defendants removed no timber, where- 
upon the plaintiffs filed a bill in equity for cancelation of the deed as a cloud 
upon their title. Held, that a decree of cancelation will be granted. McNair & 
Wade Land Co. v. Parker, 59 So. 959 (Fla.). 

It was early decided that a fee simple in timber may be conveyed by deed. 
Barrington’s Case, 8 Co. 1366; Clap v. Draper, 4 Mass. 266. But such an 
agreement is so unusual in nature and involves such serious conseqvences to 
the grantor, that no deed should be so construed, unless such is the manifest 
intention of the parties. See McNair & Wade Land Co. v. Adams, 54 Fla. 
550, 555, 45 SO. 492, 494; Pease v. Gibson, 6 Me. 81, 84. In the principal case 
there is no absolute grant of all timber forever growing upon theland. And the 
conveyance of the timber at present there is for specific uses, which require it 
to be cut and removed. Such a conveyance has been rightly decided not to 
pass an absolute fee. Patterson v. Graham, 164 Pa. St. 234, 30 Atl. 247; Mc- 
Nair & Wade Land Co. v. Adams, supra. Some courts hold that by a construc- 
tive severance the trees become the grantee’s chattels, but his right of removal 
lapses within a reasonable time or such time as the deed specifies. Zimmerman 
v. Daffin, 149 Ala. 380, 42 So. 858; Hoit v. Stratton Mills, 54 N.H. 109. A 
better view, however, since not based on a fiction, holds that title passes sub- 
ject, by an implied condition, to defeasance on failure of the grantee so to re- 
move. McRae v. Stilwell, 111 Ga. 65, 36 S. E. 604. Cf. Saltonstall v. Little, 
go Pa. St. 422. On this view the principal case is correct. 

























Divorce — Atimony — MopImFICATION OF A DECREE WHICH ADOPTED 
AGREEMENT BETWEEN THE Parties. — In a suit for divorce a vinculo, a decree 
for permanent alimony incorporating an agreement between husband and wife 
was granted to the wife. On the wife’s remarriage, the husband petitioned 
for a modification of the decree in accordance with the changed conditions of 
the parties. Held, that the decree should not be modified. Emerson v. Emer- 
son, 45 Chic. Leg. N. 122 (Circ. Ct. of Baltimore City). See Notes, p. 441. 






EMINENT Domain — CoMPENSATION — EFFECT OF CHANGE OF USE. — 
The defendant’s assignor by eminent domain proceedings acquired the right 
to flood the plaintiff’s land for his grist mill. An electric-light plant was later 
substituted for the grist mill. The plaintiff seeks to enjoin the flooding of his 
land for the electric-light plant. Held, that the defendant may continue to 
flood the land on paying for the damage sustained by the! operation of the 
electric-light plant over and above that which would be sustained by the 
operation of the grist mill. Lucas v. Ashland Light Mill & Power Co., 138 N. W. 
761 (Neb.). See Notes, p. 430. 









EMINENT Domain — CoMPENSATION — MortGAGEE’s CLAIM ON FunpD 
Pam into Court. — Land held under a lease was taken by eminent domain 
proceedings, and the value of the lessee’s interest was paid into court. The 
lessee had mortgaged his term and was also in arrears in rent. The lease 
contained a stipulation giving the lessor a right to enter for default in rent, 
but this right had not been exercised at the time the eminent domain proceed- 
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ings were instituted. Both the mortgagee and the lessor claimed the fund 
in court. Held, that the mortgagee prevails. In re Dublin Corporation, [1912] 
11. R. 408. 

That land taken for a public use should remain encumbered by mortgages, 
liens, and similar rights would obviously defeat the purpose of eminent domain 
proceedings. Therefore, when the owners of such rights are properly made 
parties, the land is taken free and clear. Moore v. Mayor, etc. of New York, 
8N. Y. 110. See 2 Lewis, Eminent Domamn, 3 ed., § 896. But that such rights 
should be wholly extinguished is neither necessary to the purpose of the pro- 
ceedings nor expedient. Accordingly, a wife’s inchoate right of dower is 
transferred to the fund paid as compensation. Wheeler v. Kirtland, 27 N. J. 
Eq. 534; Matter of Brooklyn Bridge, 75 Hun (N. Y.) 558, 27 N. Y. Supp. 597. 
Tax liens survive against the fund. Buchanan v. Kansas City, 208 Mo. 674, 
106 S. W. 531; In re Sleeper, 62 N. J. Eq. 67, 49 Atl. 549. And the same is 
true of those of judgment creditors. Gimbel v. Stolte, 59 Ind. 446. And it 
would seem that it should be true as to those of materialmen and vendors; 
in short, as to all real rights existing against the property. It is peculiarly 
inadvisable to weaken the security of mortgages. South Park Commissioners 
v. Todd, 112 Ill. 379; Ex parte Lambton, 3 Ch. D. 36. The same rules would 
apply to a landlord’s lien; and even where the right to distrain confers only 
a right to acquire by seizure a lien superior to a prior mortgage, it is arguable 
that such a right should attach to the fund representing the tenant’s goods. 
But the right to enter is not a lien on the term for back rent. It merely gives 
the lessor the right to end the term and prevent the accrual of future rent; 
and since the term is otherwise ended, it seems clear that he should have no 
lien on the fund. Ex parte Carey, 10 L. T. 0. S. 37. 


Equity — JURISDICTION — BILL TO ENJOIN ENFORCEMENT OF PENAL 
OrpDINANCE. — The plaintiffs filed a bill to enjoin the enforcement of a penal 
ordinance of the defendant city, requiring insurance agents to pay a license 
before transacting business. Held, that the injunction will be denied. City of 
Bisbee v. Arizona Ins. Agency, 127 Pac. 722 (Ariz.). 

Some courts hold that equity has no jurisdiction to enjoin criminal or penal 
proceedings. Suess v. Noble, 31 Fed. 855; Old Dominion Telegraph Co. v. 
Powers, 140 Ala. 220, 37 So. 195. Most courts, however, make exceptions in 
cases of multiplicity of suits or of irreparable injury to property. Wélkie v. 
City of Chicago, 188 Ill. 444, 58 N. E. 1004; Mayor, etc. of York v. Pilkington, 
2 Atk. 302; Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. Ct. 18. But in ap- 
plying these exceptions the authorities are in conflict. Courts are more ready 
to enjoin penal than criminal proceedings. See Southern Express Co. v. Mayor, 
etc. of Ensley, 116 Fed. 756, 759; Sylvester Coal Co. v. City of St. Louis, 130 
Mo. 323, 330, 32 S. W. 649, 651. Yet substantially the question involved is 
the same, and no distinction should be made. See Shinkle v. City of Covington, 
83 Ky. 420, 429; In re Sawyer, 124 U.S. 200, 211, 8 Sup. Ct. 482, 488. More- 
over, equity has discretion to refuse injunction even in cases of multiplicity. 
So where the question is one of fact which should go to a jury equity may refuse 
to interfere. Davis v. American Society for Prevention of Cruelty to Animals, 75 
N. Y. 362. But when as in the principal case the question is one of law, equity 
should exercise jurisdiction. City of Chicago v. Collins, 175 Ill. 445, 51 N. E. 
907. The authorities are also in conflict as to what constitutes irreparable 
injury to property. Some courts refuse to enjoin where a mere right to do 
business is affected. Yellowstone Kit v. Wood, 43 S. W. 1068 (Tex.). 
Other courts, however, correctly recognize that the right to do business is 
substantially a property right. Greenwich Ins. Co. v. Carroll, 125 Fed. 121; 
City of Hutchinson v. Beckham, 118 Fed. 399. On either theory, therefore, an 
injunction should have been granted in the principal case. 
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EXECUTORS AND ADMINISTRATORS — ADMINISTRATION — EFFECT OF Ap- 
POINTMENT OF DEBTOR AS EXECUTOR ON INCOMPLETE RELEASE OF DEBT. — 
The testator appointed the defendant, who owed him a sum of money, as his 
executor. In his account book the testator had made an entry which he in- 
tended as a release of the debt. Held, that the appointment of the debtor as 
executor perfects the release. In re Pink, [1912] 2 Ch. 528. See Notes, p. 
445. 


INFANTS — CONTRACTS AND CONVEYANCES — LIABILITY ON EXECUTORY 
ConrRACT FOR NECESSARIES. — The defendant, a nineteen-year-old billiard 
expert, agreed to accompany the plaintiff, a noted champion, on an exhibition 
tour. The defendant promised to pay all the expenses and probably expected 
instruction in the game. The defendant repudiated the contract. Held, that 
the plaintiff may recover. Roberts v. Gray, 57 Sol. J. 143 (Eng., Ct. App., Dec., 
1912). 

In this country instruction of various sorts has been considered necessary to 
an infant. Glover & Co. v. Adm’r of Ott, 1 McCord (S. C.) 572. See Wallin 
v. Highland Park Co., 127 Ia. 131, 132, 102 N. W. 839. But in other cases var- 
ious sorts of instruction have been found unwarranted by the infant’s cir 
cumstances. Middlebury College v. Chandler, 16 Vt. 683; International Text 
Book Co. v. Connelly, 206 N. Y. 188, 99 N. E. 722. English courts are more 
liberal than ours in respect to necessaries. Clyde Cycle Co. v. Hargreaves, 
78 L. T. R. 296; Pyne v. Wood, 145 Mass. 558, 14 N. E. 775. Consequently 
the principal case may be justified in holding instruction in billiards necessary. 
But an infant’s liability for necessaries is properly quasi-contractual. Locke 
v. Smith, 41 N. H. 346; International Text Book Co. v. Alberton, 30 Oh. Circ. 
Ct. 352. See 7 Harv. L. REv. 72-73. Consequently, if no value has been given, 
as in an executory contract, there is no basis for recovery. Mauldin v. Southern 
Shorthand, etc. University, 3 Ga. App. 800, 60 S. E. 358; Gregory v. Lee, 64 Conn. 
407, 30 Atl. 53. But see International Text Book Co. v. Connelly, 206 N. Y. 188, 
194, 102 N. E. 722, 725. Some courts, indeed, would allow an action on the 
contract, limiting however the amount of recovery to the reasonable value 
of the part performed. Askey v. Williams, 74 Tex. 294, 11 S. W. 1101. See 
Cooper v. State, 37 Ark. 421, 425. But such cases do not warrant recovery on 
a contract still unexecuted. Peck v. Cain, 27 Tex. Civ. App. 38, 63 S. W. 177. 
In England an infant is bound by an executory contract to serve another, if the 
contract would tend to benefit him. Clements v. London & N.W. Ry. Co., [1894] 
2 Q. B. 482. The principal case applies this doctrine to a contract for neces- 
saries. But it is not so essential for the protection of an infant that he be forced 
to keep his executory contracts for future necessaries, as it is in the case of 
contracts of service. The American rule therefore seems preferable. 


INJUNCTIONS — RESTRAINING PUBLIC OFFICERS AT SUIT OF TAXPAYER. — 
At the suit of a taxpayer, the Secretary of State was enjoined from submitting 
to popular vote a proposed constitutional amendment which lacked the re- 
quired number of votes in the legislature. Held, that the injunction was 
proper. Crawford v. Gilchrist, 59 So. 963 (Fla.). 

The jurisdiction of equity to protect a taxpayer against the misappropria- 
tion of public funds is generally conceded. Crampton v. Zabriskie, 101 U. S. 
601; City of Chicago v. Nichols, 177 Ill. 97, 52 N. E. 359. The doctrine of the 
relief seems to be to prevent the breach of a public trust. See Adams v. 
Brennan, 177 Ill. 194, 198, 52 N. E. 314, 316; City of New London v. Brainard, 22 
Conn. 552, 556. Public policy, on the other hand, and the theory of the 
distribution of governmental powers obviously require extreme caution in 
interfering with a public election or enjoining a state official. Walton v. 
Develing, 61 Ill. 201; Mississippi v. Johnson, 4 Wall. (U.S.) 475. On these 
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groufids some courts exclude equity jurisdiction entirely. People ex rel. 
O’Reilly v. Mills, 30 Colo. 262, 70 Pac. 322; Scott v. James, 7 Va. App. 
158. See State ex rel. Cranmer v. Thorson, 9 S. D. 149, 68 N. W. 202. But 
when, as in the principal case, the official act is purely ministerial, these 
considerations of public policy should more properly affect not the jurisdic- 
tion of equity, but its exercise. Mott v. Pennsylvania R. Co., 30 Pa. St. 9. 
If the threatened injury to the taxpayer is indisputable, it may more than 
balance the public policy. But if in the principal case the bulk of the expenses 
had already been incurred, the prospective injury to the individual taxpayer 
might seem too slight to warrant the injunction. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — EFFECT OF CARMACK 
AMENDMENT ON ContRACTS LiwitinG LiaBILity oF CARRIERS. — A contract 
for an interstate shipment limited the carrier’s liability for loss of the goods 
from any cause to the value declared. By the state law such a contract was 
void, but it was valid by the law of the federal courts. The Carmack Amend- 
ment to the Interstate Commerce Act imposed liability upon the initial car- 
rier for any loss caused by it or other carriers, and forbade contracting out of 
this liability, with the proviso that the shipper should not be deprived of any 
remedy he had under existing law. Held, that the contract is valid. Adams 
Express Co. v. Croninger, 226 U.S. 491, 33 Sup. Ct. 148. 

The amendment does not forbid limitation of liability from negligence to a 
fair valuation. Greenwald v. Barrett, 199 N. Y. 170, 92 N. E. 218; Carpenter 
v. United States Express Co., 139 N. W. 154 (Minn., 1912). Contra, Kansas 
City Southern Ry. Co. v. Carl, 91 Ark. 97, 121 S. W. 932. The proviso is in- 
terpreted as superfluous, or as referring only to federal law, since otherwise the 
uniformity of regulation desired would be defeated and variation in state rules 
would amount to discrimination among shippers in the different states. Cf. 
Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 
350. The question then is whether the amendment supersedes state laws as to 
limitation of liability and leaves the federal law. Before this amendment, the 
Interstate Commerce Act did not affect the states’ jurisdiction on this subject. 
Chicago, M. & St. P. Ry. Co. v. Solan, 169 U. S. 133, 18 Sup. Ct. 289; Penn- 
syluania R. Co. v. Hughes, 191 U.S. 477, 24 Sup. Ct. 132. The authorization 
of the Interstate Commerce Commission to control a particular subject in 
absence of its action does not prevent state regulation. Missouri Pacific Ry. 
Co. v. Larrabee Flour Mills Co., 211 U. S. 612, 24 Sup. Ct. 214; St. Louis, J. M. 
& S. Ry. v. Edwards, 94 Ark. 394, 127S. W. 713. Where the Commission has 
defined certain acts as discriminatory, the state may define others as discrim- 
inatory. Puritan Coal Mining Co. v. Pennsylvania R. Co., 237 Pa. St. 420, 85 
Atl. 426. Federal interstate regulation has not deprived states of power to 
regulate size of train crews, payment of wages, or to penalize delay. Pittsburg, 
C., C. & St. L. Ry. v. State, 172 Ind. 147, 87 N. E. 1034; State v. Missouri 
Pacific R. Co., 147 S. W. 118 (Mo., 1912); Traynham v. Charleston & West Caro- 
lina Ry.,71 S. E. 813 (S.C., 1911). A clear intention to suspend state power must 
be manifest. See Reid v. Colorado, 187 U. S. 137, 148, 23 Sup. Ct. 92, 96. 
But it is not necessary that the state statute be inconsistent with the federal 
statute to be invalid. Southern Ry. v. Reid, 222 U.S. 424, 32 Sup. Ct. 140. 
But cf. Martin v. Oregon R. & Navigation Co., 58 Or. 198, 113 Pac. 16. And in 
the principal case the tederal statute would seem to show an intent to occupy the 
entire field so as to exclude the state. Contra, Elliott v. Atlantic Coast Line R. Co., 
75 S. E. 886 (S. C., 1912); J. M. Pace Mule Co. v. Seaboard Air Line R. Co., 
76 S. E. 513 (N. C., 1912). 


INTERSTATE COMMERCE — CONTROL BY STATES — CONSTITUTIONALITY OF 
STATE STATUTE COMPELLING RACE SEGREGATION ON ALL TRAINS. — A state 
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statute required all railroads carrying passengers in the state to provide equal 
but separate accommodation for the white and colored races. Held, that the 
Othe. is constitutional. Alabama & Vicksburg Ry. Co. v. Morris, 60 So. 11 
Miss 

In absence of federal legislation, the state’s power to regulate matters not 
requiring national uniformity, though affecting interstate commerce, is well 
settled. Cooley v. Board of Wardens of Port of Philadelphia, 12 How. (U. S.) 
299; Plumley’s Case, 156 Mass. 236. Thus states may forbid the operation of 
all freight trains on Sunday. Hennington v. Georgia, 163 U. S. 299, 16 Sup. 
Ct. 1086. Or regulate the speed of trains passing through cities. Erb v. Mo- 
rasch, 177 U.S. 584, 20 Sup. Ct. 819. Or preseribe licenses for all engineers 
operating trains in the state. Smith v. Alabama, 124 U. S. 465, 8 Sup. Ct. 
564. As in these cases, the principal case involved regulation of interstate 
commerce only as incidental to a general regulation. Local regulation seems 
peculiarly necessary here because of the divergent racial conditions in different 
sections of the country. Smith v. State, 100 Tenn. 494, 46 S. W. 566. But the 
argument that state regulation is invalid since uniformity is necessary to 
protect interstate passengers from frequent changing of coaches in case of 
variation in state legislation has often prevailed. State ex rel. Abbot v. Hicks, 
44 La. Ann. 770, 11 So. 74; Hart v. State, 100 Md. 595, 60 Atl. 457; Carrey v. 
Spencer, 72 N. Y. St. 108, 36 N. Y. Supp. 886. But this was not thought suffi- 
cient to invalidate a state’s regulation as to heating apparatus on all coaches, 
although inconsistent regulation might compel the use of different cars in 
different states. New York, N. H. & H. R. v. New York, 165 U. S. 628, 17 
Sup. Ct. 418. Moreover, legislation incompatible with that in the principal 
case is impossible, since statutes forbidding racial separation in all coaches are 
unconstitutional. Hall v. DeCuir, 95 U. S. 485. The principal case seems 
clearly within the police power, since separation of races in common carriers 
is recognized as its proper exercise. Plessy v. Ferguson, 163 U.S. 537, 16 Sup. 
Ct. 1138; Chesapeake & Ohio Ry. Co. v. Kentucky, 179 U.S. 388, 21 Sup. Ct. ror. 
This is consistent with the unconstitutionality of statutes forbidding racial 
separation, since enforced racial intermingling cannot be a valid exercise of 
the police power. Smith v. State, supra. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
TERMINI WITHIN ONE STATE OF ROUTE PARTLY WITHIN ANOTHER STATE. — 
The defendant, agent of an express company, was convicted for failure to 
pay a tax imposed by the plaintiff on the business of express companies in 
receiving and transmitting packages from and to places within the state 
“excepting such packages which are interstate commerce.” The route used 
by the defendant for carrying express packages to or from this city, though the 
other terminus was within the state, ran for a considerable distance through 
another state. Held, that the conviction is not error. Ewing v. City of 
Leavenworth, 226 U. S. 464, 33 Sup. Ct. 

Under the wording of the statute the court necessarily holds that this was 
not interstate commerce. The opposite result was reached when the ques- 
tion was whether the state could regulate the rates for such transportation. 
Hanley v. Kansas City Southern Ry. Co. » 187 U.S. 617, 23 Sup. Ct. 214. Under 
a similar set of facts a tax on the receipts proportionate to the mileage was 
upheld, and the court rests its decision on this case. Lehigh Valley R. Co. v. 
Pennsylvania, 145 U. S. 192, 12 Sup. Ct. 806. See 16 Harv. L. REv. 597. 
The result is desirable since the tax is clearly not contrary to the purpose of 
the Commerce Clause. But it is submitted that there can be no ground 
for holding that the transportation is interstate commerce for one purpose 
and not for another. 
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JUDGMENTS — SATISFACTION — Errect oF ASSIGNMENT TO MAKER OF Notr 
OF JUDGMENT AGAINST INDoRSER. — The holder of a promissory note sued the 
, maker and the indorser. The maker filed.an answer, but the indorser allowed 
" judgment to be entered against him by default. The holder assigned the judg- 
ment against the indorser to the maker. The judgment debtor moved to have 
the judgment discharged of record on the ground that the assignment to the 
maker amounted to a satisfaction of the judgment. Held, that the motion 
should be granted. Chicago Varnish Co. v. Hargood Realty & Construction Co., 
138 N. Y. Supp. 93 (Sup. Ct., App. Term). 

When one not a party to a judgment pays the judgment creditor there will 
be no satisfaction of the judgment unless so intended. Marshall v. Moore, 36 
Ill. 321; Bender v. Matney, 122 Mo. 244, 26S. W. 950. By taking an assign- 
ment of the judgment the intention not to extinguish it is shown. Harbeck v. 
Vanderbilt, 20 N. Y. 395; Noble v. Merrill, 48 Me. 140. But the court argues 
that, since the indorser is discharged when the maker takes up a note, the same 
effect should follow the purchase by the maker of the judgment founded on 
the note. It is true that a cause of action is not so far merged in a judgment as 
to prejudice equitable rights connected with the original cause of action. For 
example, a judgment entered after the filing of a petition in bankruptcy and 
before discharge will be considered discharged in bankruptcy if the debt from 
which the judgment arose will be so discharged. Clark v. Rowling, 3 N.Y. 216. 
But a judgment against an indorser is distinct from the note, and no longer 
includes any obligation of the maker. The maker’s liability is not fixed there- 
by, as he may have a good defense against the indorser. Fenn v. Dugdale, 31 
Mo. 580. Therefore the principal case seems incorrect. Cf. Bardon v. Savage, 
1 Mo. 560. If the maker had a good defense he would lose by the court’s 
decision what he had paid for the assignment. 


LANDLORD AND TENANT — ASSIGNMENT AND SUBLETTING — RIGHTS OF 
SUBLESSEE AFTER SURRENDER BY LESSEE. — The plaintiff’s lessee surrendered 
his term after making a sublease to the defendants. The defendants refused 
to vacate, and retained possession until the expiration of their term. The 
plaintiff sued for use and occupation of the premises since the surrender. Held, 
that he cannot recover. Semble, that no recovery can be had under the sublease. 
Buttner v. Kasser, 127 Pac. 811 (Cal., Dist. Ct. App.). 

The principal case adopts the orthodox view. Thre’r v. Barton, Moore C. C. 
94. Cf. Webb v. Russell, 3 T. R393. The sublessee’s rights, it is said, cannot 
be prejudiced by the surrender. Eien v. Luyster,60 N. Y. 252. Neither lessor 
nor sublessor can sue, because the reversion to which the rent is incident is 
extinguished by a merger. See Krider v. Ramsay, 79 N. C. 354,358; Bailey v. 
Richardson, 66 Cal. 416, 422, 5 Pac. 910, 914. The result is obviously unjust. 
It cannot be remedied by implying a transfer of the rent to the surrenderee, 
for rent is properly transferable only under seal. See TrrFANY, LANDLORD AND 
TENANT, 1108. Nor can an assignment of the rights under the covenants of 
present-day leases be presumed, for such rights primé facie end with the ter- 
mination of the tenancy. See TirFANy, LANDLORD AND TENANT, 361. It 
might be said that although the surrender frees the underlessee’s legal estate 
from liability for rent, he holds in subordination to the original lessor’s title, 
and so to prevent unjust enrichment will be liable for use and occupation. 
Another theory is that the merger of the lessee’s estate in the reversion de- 
stroys all rights dependent on that estate, including the underlessee’s term; 
and logically this view seems sound, though it is unjust to the under- 
lessee. A third solution presumes an attornment from the underlessee to the 
surrenderee. See Hessel v. Johnson, 129 Pa. St. 173, 179, 18 Atl. 754, 755. 
In some jurisdictions statutes have abrogated the old doctrine. N. Y. REAL 
Property Law (Consot. Laws, 1909, c. 52), § 226; Stat. 4 Geo. II, c. 28, 
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$6; Stat. 8 & 9 Vict., c. 106, §-9. Legislatures are, unfortunately, slow to 
perceive the necessity of such statutes. See 18 GREEN BAG 426; 19 GREEN 
BAG 317. 


LANDLORD AND TENANT — ASSIGNMENT AND SUBLETTING — SUBLEASE FOR 
Futt Term witH Ricut oF Re#NntRY ReEsERvED. — The plaintiff leased 
property to a company which sublet to the defendant for the rest of its term, 
reserving a certain rent and a right to enter if the rent were not paid. The 
plaintiff sued the defendant as assignee of the lease for the original rent. Held, 
that the plaintiff cannot récover. Davis v. Vidal, 151 S. W. 290 (Tex., Sup. 
Ct.). 

A sublease conveying the whole remainder of the sublessor’s term and leaving 
no interest in the land in himself is regarded, at least as between the original 
lessor and the sublessee, as an assignment of the term. Hollywood v. First Par- 
ish in Brockton, 192 Mass. 269,78 N. E.124. See Bedford v. Terhune, 30 N. Y. 
453, 458. Of course where there is a reversion in the lessee the whole interest 
does not pass. But a right of entry is generally held not to have that effect. 
Sexton v. Chicago Storage Co., 129 Ill. 318, 21 N. E. 920; Craig v. Summers, 47 
Minn. 189, 49 N. W. 742. Thata right of entry is an interest in the land in the 
. nature of a reversion has been given as a reason in some cases for holding it to 
be devisable. Austin v. Cambridgeport Parish, 21 Pick. (Mass.) 215. See Pro- 
prietors of Church in Brattle Square v. Grant, 3 Gray (Mass.) 142, 148. But by 
the weight of authority it is a mere personal right, in the nature of a chose in 
action, to get back an interest which one has conveyed away. Nicoll v. New 
York & Erie R. Co., 12 N. Y. 121; St. Joseph & St. Louis R. Co. v. St. Louis, 
I. M. & S.Ry. Co., 135 Mo. 173, 36 S. W. 602. Since for the time being no 
interest or estate in the land is retained, it seems that the transaction is in sub- 
stance an assignment. The Statute of Quia Emptores creates a similar situa- 
tion in regard to estates in fee, and it is applied to cases where a right of entry 
is reserved. See Doe d. Freeman v. Bateman, 2 B. & Ald. 168, 170; LEAKE, 
PROPERTY IN LAND, 2 ed., 170-171, 174. Such asublease as that in the princi- 
pal case has been held to be an assignment on the ground that a right of entry 
cannot exist apart from a reversion, and is therefore void. Cameron Tobin 
Baking Co. v. Tobin, 104 Minn. 333, 116 N. W. 838. But this reasoning seems 
untenable and unnecessary. Doe d. Freeman v. Bateman, supra. 


MASTER AND SERVANT — Duty oF MASTER TO PROVIDE SAFE APPLIANCES — 
SUBSTITUTION FoR LiaBitity. — The plaintiff sued in New York for a negligent 
injury by his employer occurring on a German vessel in New York harbor. 
The defendant pleaded a contract of employment.made in Germany under a 
compulsory Workmen’s Compensation Act, which provided that the employee 
should give up his right of action for negligence and instead have recourse to 
an insurance fund made up by the contributions of employer and employee. 
Held, that this defense is not against the public policy of New York. Schweitzer 
v. Hamburg-Amerikanische Packetfahrt Actien Gesellschaft, 138 N. Y. Supp. 


944. 

The law of the port rather than the law of the flag must govern all rights 
arising from the tort in this case. Geoghegan v. Atlas Steamship Co., 3 N. Y. 
Misc. 224, 22 N. Y. Supp. 749; Sherlock v. Alling, 93 U.S. 99. But a foreign 
contract valid by the /ex loci contractus may be a defense, unless the recogni- 
tion of it is open to some special objection by the law of the forum. See 
25 Harv L. Rev. 385. The enforcement of the contract in New York would 
not seem to be a denial of due process of law, although the German statute 
under which the contract was made would perhaps be unconstitutional if 
passed by the New York legislature. See CooLey, CONSTITUTIONAL LimiTaA- 
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TIONS, 7 ed., 517-518; BRANNON, FOURTEENTH AMENDMENT, 110 e/ seg. Nor 
should it be held against public policy to enforce a contract which substi- 
tutes for the ordinary tort liability an obligation to contribute to an insur- 
ance fund. The most serious objection to an agreement of this sort is the 
danger that the employer may relax his efforts to provide safeguards, because 
his negligence will not now have so direct and immediate an effect on his 
purse. Contracts for exemptions from all liability for negligence t.. the em- 
ployee have long been regarded as against public policy by the gr°*t weight 
of authority, although the employer generally specifies that the employee is 
compensated by an increased wage. Johnston v. Fargo, 184 N. Y. 379, 77 
N. E. 388; Roesner v. Hermann, 8 Fed. 782. Contra, Griffiths v. The Earl of 
Dudley, 9 Q. B. 357. So in the law of common carriers a contract against 
all liability for negligence is almost universally refused recognition. Bank of 
Kentucky v. Adams Express Co., 93 U.S. 174; Illinois Central R. Co. v. Beebe, 
174 Ill. 13, 50 N. E. 1019. Contra, Cragin v. New York Central R. Co., 51 
N. Y.61. But a contract with a carrier limiting liability to what is still a sub- 
stantial amount is very generally allowed. Hart v. Pennsylvania R. Co., 112 
U. S. 331, 5 Sup. Ct. 151; Graves v. Lake Shore & Michigan Southern R. Co., 
137 Mass. 33. Contra, Overland Mail & Express Co. v. Carroll, 7 Colo. 43, 
1 Pac. 682. To be sure, in the law of carriers it is a question of safeguarding the 
right of the public to efficient public service, whereas in the law of master and 
servant the state is protecting itself from the burden of injured workmen. 
But it is submitted that the essential point of protecting the public interest is 
equally attained in either class of cases by a substantial liability. In the long 
run the annual assessments for the insurance fund required by the contract 
in the principal case must be influenced by the number of accidents, and this 
will prove a substantial incentive to due care. 


NvuIsANCE — WHAT CONSTITUTES A NUISANCE — EXTINGUISHMENT OF 
Cause or AcTION By Parot License. — A landowner sued the defendant for 
maintaining a nuisance by establishing a pumping station on adjoining land. 
In consideration of the payment of a judgment entered by consent the land- 
owner released all claims which she, “her executors, administrators, heirs, 
grantees, or assigns” should acquire on account of the alleged nuisance. The 
landowner conveyed to the plaintiff, who brought suit for damages caused by the 
pumping station. Held, that the plaintiff cannot recover. Panama Realty Co. 
v. City of New York, 48 N. Y. L. J. 1690. 

The decision rests on the theory that the right to enjoy one’s own land un- 
disturbed by the various uses of neighboring land which the law has classed as 
private nuisances, is a natural right in the nature of an easement or servitude 
imposed by law upon the neighboring land. If a landowner gives a parol license 
to do acts on the licensee’s land inconsistent with a servitude of the licensor’s, 
the license becomes irrevocable when the licensee has acted in reliance thereon, 
and extinguishes the servitude. Morse v. Copeland, 2 Gray (Mass.) 302; 
Winter v. Brockwell, 8 East 308. In the principal case the consensual judgment 
followed by the continuance of the pumping station was assumed to have this 
effect. But, it is submitted, the right to maintain a nuisance which restricts 
the ordinary enjoyment of the injured land and permits an extraordinary use 
of the injuring property, resembles the creation rather than the extinguish- 
ment of a servitude. Cf. Churchill v. Russel, 148 Cal. 1, 82 Pac. 440; City of 
Kewanee v. Otley, 204 Ill. 402, 413, 68 N. E. 388, 392. See Veghte v. Raritan 
Water Power Co., 19 N. J. Eq. 142, 153, 154. A legal servitude must be 
created by grant or prescription. Fentiman v. Smith, 4 East 107; Morse v. 
Copeland, supra. The agreement in the principal case might create some 
equitable servitude. Cf. Rerick v. Kern, 14 Serg. & R. (Pa.) 267; McBroom v. 
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Thompson, 25 Or. 559, 37 Pac. 57. But it should not be valid against an inno- 
cent purchaser. Taggart v. Warner, 83 Wis.1, 53 N. W. 33; Taylor v. Millard, 
118 N. Y. 244, 23 N. E. 376. 


RESTRAINT OF TRADE — SHERMAN AntI-Trust LAW — CORNERING THE 
Market. — The defendants were indicted for conspiring to corner the cotton 
market by the making of contracts for the purchase for future delivery of 
cotton greatly in excess of the available supply for the year, coupled with a 
temporary withholding from sale, with the purpose of securing control of the 
supply and enhancing the price. Held, that the indictment charges an offense 
under the Sherman Anti-Trust Law. United States v. Patten, 226 U.S. 525, 
33 Sup. Ct. 141. 

The acquisition of a dominant portion of the cotton supply available for the 
year, by a combination resulting in an elimination to a large degree of any pos- 
sible competition in meeting the demand for that supply, presents a situation 
dangerous to the public interest, particularly when such demand is artificially 
stimulated; and accordingly it constitutes an undue restraint within the rule 
laid down by the Supreme Court. See 26 Harv. L. REV. 370. 


SPECIFIC PERFORMANCE — DEFENSES — RIGHT OF JOINT VENDEE TO 
CONVEYANCE TO HimMsELF ALONE. — The defendant promised under seal to 
convey land to the plaintiff and the co-defendant if the purchase price was 
paid before a certain time. The co-defendant refused to go on, and procured 
from the defendant another option to purchase the same property. The plain- 
tiff tendered the purchase price within the specified time and brought suit for 
specific performance, asking a conveyance to himself alone. Held, that the 
decree should be granted. Shaeffer v. Herman, 85 Atl. 94 (Pa.). 

The court considered that the tender of the purchase price completed the 
contract. Ordinarily joint obligees on a contract must join in a suit for specific 
performance. Davis v. Pfeiffer, 213 Ill. 249, 72 N. E. 718. But where one 
wrongfully refuses to join as plaintiff he may be joined as defendant. Cook v. 
Haaly, 1 Cooke (Tenn.) 465. Ordinarily, however, the conveyance decreed 
should be the one promised. Davis v. Pfeiffer, supra; Sproule v. Winant’s 
Heirs, 23 Ky. 195. When two jointly contract to buy land, each thereby 
becomes equitable owner of a one-half interest, and by paying more than a pro- 
portionate share of the purchase price one of the joint purchasers does not 
thereby become the owner in proportion to the overpayment. See Freeman v. 
McMillian, 2 Lea (Tenn.) 121, 123. And it has been held that one who pays 
the entire price has no equitable claim on the other’s share. Crane v. Caldwell, 
14 Ill. 468. See Glasscock v. Glasscock, 17 Tex. 480, 486. Another view, how- 
ever, recognizes an equitable lien. Tompkins v. Mitchell, 2 Rand (Va.) 428. 
It has been suggested that even where, as in the principal case, the conveyance 
has not yet been made, the entire equitable interest should rest in one who 
has paid the money, subject to a right of redemption by the joint obligee. 
Deitzler v. Mishler, 37 Pa. 82. On this view, since the co-defendant disclaimed 
all rights under the contract and refused to pay his share of the purchase price, 
it would seem proper for the court to convey the entire property to the plaintiff, 
thereby strictly foreclosing the co-defendant of his interest. 


SURETYSHIP — SURETY’Ss DEFENSES: VARIATION OF RISK — SURETY’S 
LiaBILiry ON APPEAL BOND WHERE JUDGMENT AFFIRMED BY CONSENT. — 
Upon appeal from a judgment, a bond was given conditioned upon the appel- 
lant’s payment of all judgments which might be rendered against him. The 
judgment appealed from was affirmed by consent of the parties. Held, that 
the surety is not released from the bond. First State Bank of Mountain Lake v. 
C. E. Stevens Land Co., 137 N. W. 1101 (Minn.). 
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Any agreement canceling the principal obligation cancels the surety’s obli- 
gation. Whitcher v. Hall, 5 B. & C. 269. Though the principal obligation is 
preserved, an agreement between creditor and principal increasing the surety’s 
potential risk releases him. Holme v. Brunskill, 3 Q. B. D. 495. Appeal 
bonds are conditional upon reversal or payment. It has been held that an af- 
firmance by consent increases the risk by destroying the surety’s chance for 
reversal and therefore releases him. Johnson v. Flint, 34 Ala. 673. But some 
courts argue that the surety is nevertheless bound because the principal in 
agreeing to affirmance acts within his authority. Bailey v. Rosenthal, 56 Mo. 
385; Howell v. Alma Milling Co., 36 Neb. 80; Drake v. Smythe, 44 Ia. 410; 
Thomas Motor Branch Co. v. United States Fidelity & Guaranty Co., 153 N. Y. 
App. Div. 32. Moreover, the principal could have defaulted on appeal without 
releasing the surety. Cf. Share v. Hunt, 9 Serg. & R. (Pa.) 404. And an af- 
firmance by consent has been considered equivalent in substance to default. 
Ammons v. Whitehead, 31 Miss. 99. These arguments forget that it is the 
creditor’s conduct and not the principal’s, in agreeing to the affirmance, that 
is to be considered, since the equitable defense of variation of risk rests upon 
the creditor’s duty to the surety. But contrary decisions releasing the surety 
overlook the difference between the two conditions of the bond. The creditor 
owes the surety an equitable duty not to interfere with payment. Leonard v. 
Village of Gibson, 6 Ill. App. 503; Ross v. Ferris, 18 Hun (N. Y.) 210. But he 
owes no such duty as-to reversal. His avowed purpose is, indeed, to prevent 
reversal, and securing an affirmance by any lawful means should not release the 
surety. Chase v. Beraud, 29 Cal. 138. Some courts, however, hold that an 
affirmance by consent is never within the contemplation of the bond. Large v. 
Steer, 121 Pa. St. 30, 15 Atl. 490. Cf. Baker v. Frellsen, 32 La. Ann. 822; Foo 
Long v. American Surety Co., 146 N. Y. 251, 40 N. E. 730. 


TRADE MARKS AND TRADE NAMES — EQUITABLE PROTECTION OF A TRADE 
NAME WHERE NO AcTUAL ComPETITION. — The plaintiffs had developed a 
nation-wide business in milk products, such as condensed milk, malted milk, 
and cream, under the trade name “Borden.”” A manufacturer of ice cream 
organized the defendant company with a nominal incorporator by the name 
of Borden, presumably for the sole purpose of enabling the ice cream to be sold 
under the name “ Borden.” The plaintiffs, who had hitherto sold an ice cream 
only for use in hospitals, brought a bill in equity to enjoin the deceptive use 
of the trade name, alleging that they were about to put a commercial ice cream 
on the market. Held, that no injunction should be granted. Borden’s Con- 
densed Milk Co. v. Borden’s Ice Cream Co., 45 Chic. Leg. N. 121 (C. C. A., 
Seventh Circ.). See NoTEs, p. 442. 





BOOK REVIEWS. 


THE DISTINCTIONS AND ANOMALIES ARISING OUT OF THE EQUITABLE Doc- 
TRINE OF THE LEGAL Estate. By R. M. P. Willoughby. Cambridge, 
England: The University Press. 1912. pp. xx, 118. 


Too much should not be expected of a doctor’s dissertation, which as such 
may be highly creditable to its author and yet not all that might be desired as 
a discussion of the subject chosen. Thus, the present example is excellently 
written, contains many acute and valuable observations, such for instance as 
the suggestion that in modern judicial applications of the doctrine of tacking 
we may “detect a note rather of triumph than of surrender — the triumph of 
art, not the surrender of justice to the binding force of unfortunate precedent” 
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(p. 71), is closely reasoned from the author’s premises, and shows a good sense 
of proportion in the treatment of the topics considered. These things lead 
us to expect much from the author in the future. But one can only regret that 
of the possible conceptions of equity he should have adopted and taken for 
his starting point the over-refined, scholastic conception that developed by way 
of reaction from the attempt of seventeenth-century chancellors to identify 
law and morals, rather than the conception which Langdell and Ames and 
Maitland following them have worked out so completely and justified so 
thoroughly both by history and by analysis. 

Mr. Willoughby assumes that equitable rights may be rights in rem, and hence 
that equitable interests or estates are real interests. From this standpoint 
doctrines as to bond fide purchase for value are criticized as anomalous, since 
they allow these real interests to be cut off where a corresponding legal interest 
would not be affected. If one takes what must be regarded as the orthodox 
view of such interests, the anomaly disappears. But it does not seem that there 
is an anomaly even from the standpoint that equitable interests are real. 
As Maitland has pointed out, it is quite possible to say that cestui que trust has 
a right against the whole world that no one except a purchaser for value without 
notice shall take the trust res for any purpose except to carry out the trust. 
Indeed one need not put it in so involved a form. It is entirely allowable to 
say that equity regards cestui que trust as having a right against the whole world 
that no one shall take the res for any other purpose than to carry out the trust 
and yet recognize that, in order to protect the social interest in security of 
transactions and security of acquisitions, equity concedes to the holder of the 
legal title, who stands before the world as owner, a power to confer a complete 
title upon a purchaser for value without notice. It is usual to say that this 
power to convey to a purchaser for value without notice who will take free of 
the equity is decisive against the view that there may be equitable rights in 
rem. A few examples may suffice to show that this is fallacious. To take one 
from the common law, a sale in market overt will give a title good against the 
(former) legal owner. That is, the seller in market overt, for protection of the 
social interests in security of transactions in the public markets and security 
of acquisitions, was conceded a power of conferring an original title by the 
sale. Yet no one would say that at common law the rights of owners of cattle 
were not rights in rem. Again, where land is conveyed and the conveyance is 
not registered, in most of our jurisdictions, although title has passed, there is 
a power ih the owner of record, who now has no title, to confer an original title 
good against all unregistered interests, upon a purchaser for value without 
notice who records. Yet no one would say the rights of the holder of the un- 
recorded conveyance were im personam only. Nor is it necessary to accept 
the suggestion frequently urged by Sir Frederick Pollock, namely, that Trust 
is sui generis. One may say there are two things involved, a fiduciary relation 
and an equitable ownership. The relation involves a personal duty of the trus- 
tee to perform the trust in specie and a right in personam of cestui que trust to 
have it so performed. The ownership is a right im rem that no one shall take 
the res for any purpose other than to perform the trust, but is subject to a power 
in the trustee to give a title free of such right to a purchaser for value without 
notice. There is nothing anomalous in this. A contract in the same way creates 
a personal relation, a right in rem and a power. The obligee has a right in per- 
sonam against the obligor. He has also a right in rem that no one shall interfere 
with the profitable relation thereby created. The obligor has a power, in 
ordinary contracts, by breach of his promise to put an end to his duty of per- 
forming im specie and substitute a duty of paying damages. 

There is much more to be said, therefore, upon the question of the nature 





1 See Hart, The Place of Trust in Jurisprudence, 28 Law Quarterly Review, 290. 
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of equitable rights than the English books have said thus far. Mr. Willoughby 
passes over this question lightly and the value of his critique is impaired in 
consequence. But one point which he makes is suggestive and valuable. He 
shows that originally seisin involved a power to defeat legal title precisely as 
legal title now involves a power to defeat equitable interests, and very aptly 
compares conveyance by a trustee to a purchaser for value with a tortious 
feoffment. When the person seised stood before the world as owner, the reason 
for recognizing this power in him was obvious. The analogy suggests that a 
further development may yet take place, as all causes come to be administered 
by one tribunal in one proceeding, which will treat all interests in property as 
legal interests. But in that event it is not unlikely that some development of 
the power of cutting off such interests, on the common-law analogy of sale in 
market overt, may become necessary. 

The remainder of the book is chiefly taken up with the English doctrine of 
tacking incumbrances or the tabula in naufragio, which is handled in the best 
analytical fashion and carried out to its logical results in a way that is inter- 
esting and suggestive. The English derive many advantages from unity of 
jurisdiction, and in many ways there are heavy disadvantages in the American 
diversity of independent jurisdictions making, as Professor Wigmore so felici- 
tously puts it, the question, “‘ What is the law?” one “which cannot be answered 
except as with fifty tongues speaking at once.” But there is one great advan- 
tage with us which goes far to make up for the disadvantages. We are not 
constrained to find ingenious reasons for bad rules which are beyond the reach 
of juristic criticism. No course of decision in one court can put bounds to our 
juristic search for the right. Every doctrine, therefore, must undergo tests 
of history, analysis and fitness to its ends and to the ends of law, so long as it 
is open or likely to be reopened in any of our fifty jurisdictions. Hence an 
American author in like case would have had opportunities to do much more 
than was possible in England. R. P. 





VALUATION OF PuBLIc SERVICE CorPORATIONS. Legal and Economic Phases 
of Valuation for Rate Making and Public Purchase. By Robert H. Whit- 
ten. New York: Banks Law Publishing Company. 1912. pp. xl, 798. 


Now that it has become understood that in dealing with the public services 
we have to do with a distinct class of economic agencies subject to common law, 
we may expect much progress to be made by careful studies of particular 
phases of the general problem which the public utilities present. It is prob- 
able that no one problem is of more importance than the one which this book 
treats so exhaustively. Certainly there is nothing in public-service regulation 
that seems more basic to-day. With us in America, whereverregulation is going 
on there is always on guard that provision of the Constitution which is said 
to forbid confiscation. Property devoted to public service, indeed, is to-day 
better protected than any other property subject to our police. For the de- 
cisions to-day will put a stop to regulation of public utilities which prevents 
the earning of a proper return upon fair value. Fair value is therefore the 
crux of the whole matter, and from the transitory point of view of the courts 
fair value means present value. But what does present value mean — does it 
mean the cost to reproduce new the actual plant in its present state? This is 
what one is often told has been so thoroughly established, that all that is 
left for us to do is to see that the details are properly worked out. The worth 
of such a book as this shows in nothing more than its refusal to take all this for 
granted. It goes back to the authorities, and lets each court speak for itself. 
And with insight into the problem it warns against laying down rigid rules. 
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Public-service law is law still in the making, as the qvotations in this book 
show. We need to have all the material of every sort brought together for 
study as is here done. Then we should be brought face to face with the poli- 
cies involved and their respective consequences. We need to have such work- 
manlike summaries of all the material, and we should be made aware of all its 
possibilities by such enlightening presentation. One must be as well aware of 
the trend of economic thought as the author, in order to be a wise counsellor 
these days in matters of legal policy. B. W. 





HANDBOOK OF THE LAW oF BANKS AND BANKING. By Francis B. Tiffany. 
St. Paul: West Publishing Company. 1912. pp. xi, 669. 


The first half of this book is devoted to the usual dealings between bank 
and customer. The chapters here correspond very closely in legend with the 


windows used for such dealings, — “deposits,” “loans and discounts,” etc. 
The rest of the book treats of “clearing houses”; “the bank as a corporation 
‘with corporate powers and corporate officers”; “insolvency”; “national 


banks”’; “savings banks.” The acts of Congress relating to national banks are 
printed in an appendix. 

So the author covers, in expert “hornbook” fashion, the points at which 
the business of banking comes most conspicuously into contact with the law; 
that is, with the general rules of law, — as to negotiable instruments, trusts, 
corporations, even crime. This is not really stating a law of banks and banking, 
but it serves to show the proper windows. 

The proportions of the work are good and the collection of material appears 
to have been thorough. Perhaps a little more time might have been spent 
over the material after it was collected. What amounts to notice that a check 
has been drawn to misappropriate fiduciary funds? One who has puzzled over 
the conflicting decisions of the courts will find little help in the book at hand. 
The text rarely ventures beyond the limits of decided cases, except to quote 
some other writer; frequently, as it happens, in this magazine. A. R. C. 





RomMAN Laws AND CHARTERS. THREE SPANISH CHARTERS AND OTHER Docu- 
MENTS. ‘Translated with Introduction and Notes by E.G. Hardy. Ox- 
ford: The Clarendon Press. London: Henry Frowde. 1912. pp. v, 
176; iv, 158. 

Letrers To A Younc Lawyer. By Arthur M. Harris. St. Paul: West 
Publishing Company. 1912. pp. 193. 

LEADING CONVEYANCING AND Equity Cases. By John Indermaur. Tenth 
Edition by Charles Thwaites. London: Stevens and Haynes. 1913. 
Pp. Xvi, 190. 

StaTuTE LAW MAKING IN THE UNITED States. By Chester Lloyd Jones. 
Boston: Boston Book Company. 1912. pp. xii, 327. 


TAXATION IN MASSACHUSETTS. By Philip Nichols. Boston: Financial Pub- 
lishing Company. 1913. 

INTERNATIONAL LAw SiTuaTIONS. With Solutions and Notes. Naval War 
College. Washington: Government Printing Office. 1912. pp. 206. 


INDUSTRIAL COMBINATIONS AND Trusts. By William S. Stevens. New York: 
The MacMillan Company. 1913. pp. XIV, 593. 


Tue Law or Quast Contracts. By Frederick Campbell Woodward. Boston : 
Little, Brown, and Company, 1913. pp. Ixi, 498. 
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LIST OF SUBJECTS OF AMES COMPETITION BRIEFS CONTAINED IN THE 
HARVARD LAW SCHOOL LIBRARY} 


ADVERSE PossEssIon — Equitable Servitudes — Notice thereof to Disseisor. 


Carriers — Liability of Railroads for Delay — Non-negligent Failure to 
have Servants. 


Contracts — Contracts for Benefit of Third Party — Release by Benefi- 
ciary — Action by Promisee. 


CoNVERSION — Railroad carrying and delivering Stolen Goods. 
Equity — Latent Equities — Equitable Claims on Equity of Redemption. 


EQUITABLE CONVERSION — Option exercised after Death of Optioner — 
Rights of Heir and Next of Kin. 


EVIDENCE — Admissibility of Evidence illegally obtained — Unreasonable 
Searches and Seizures. 


EVIDENCE — Comment on Claim of Privilege. 


HusBAND AND WIFE — Rights of Wife against Husband — Recovery of 
Expenditures for Necessaries. 


LANDLORD AND TENANT — Surrender by Operation of Law — Reletting by 
Landlord. 


PRESCRIPTION — Against whom Right acquired — Public Service Company 
— Railroad. 


Pusiic SERVICE ComPpANIES — Rights and Duties — Duty to give Equal 
Service involving Breach of Existing Contract. 


Quasi-ContrActs — Rights under Contract — Breach by Plaintiff — Right 
to recover on Quantum Meruit. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — 
Restrictions in Favor of a Business. 


SALES — Fraud on Seller — Misrepresentation of Buyer as to Identity. 


SALES — Warranties — Nature of Action for Breach — Tort or Contract — 
Infant’s Warranty. 


TELEGRAPHS — Liability for Failure to deliver Message— Liability to Addressee 
for Mental Anguish. 

Torts — What constitutes Cause of Action— Act or Damage —One Act 
injuring Person and Property. 

Torts — Legal Cause — Negligent Delay by Carrier — Goods destroyed by 
Act of God. 

TRADE SEcRETS — Protection in Equity — Rights in Design — Boné fide 
Purchaser. 





1 See p. 437, Supra. 





